Town Council /FEMA Sub-recipient Grant 

February 22, 2010 


Anne Dalton, Esquire
2044 Bayside Parkway

Fort Myers, Florida 33901

(239) 337-7900 (voice)
Memorandum

To:
Mayor, Vice Mayor, Town Council 

CC: 
Town Manager, Finance Director, Community Development Director 

Date:
February 22, 2010
Subject:
 FEMA Subrecipient Grant Agreement/Council Policy Directive 
The Town has historically participated in a FEMA grant program focused on  assisting owners of both residential and commercial properties to mitigate repetitive loss issues within the Town.   The application process is initiated by the property owner. With the assistance of the Town, the application goes to the State for determination of funding. 
The federal government supplies the funding for this program to the State of Florida. The State administers this program and will only contract with another governmental entity. Accordingly, to implement this program on behalf of private property owners,  the Town is required to enter into an Agreement with the State of Florida, which means that the Town is the “recipient” of the funding in the eyes of the state and federal governments.  The Town then provides the funding to the private property owner on a pass-through basis, which means that the private property owner is the “subrecipient”. 
The Town’s agreement with the State requires the Town to fulfill various obligations as though the Town, and not the private property owner, were directly undertaking the construction project. In discussions with the state representative several years ago, Brad Case and I were told that the contract terms were non-negotiable, which is not uncommon with state or federal contracts.  One of the terms that concerned us was the provision that, in the event that the state or federal government found the funds had not been properly spent for any reason, the Town would be required to repay those funds. 
Mr. Case and I took that state-to-Town contract as a base model for the contract between the Town and the private property owner, but we made several modifications  to better protect the Town’s interests. The then-Town Manager felt that the modified agreement between the Town and the private property owner needed to be reviewed by Town Council. When Council conducted that review, a policy decision was made that the property owner would be required to completely protect the Town’s interests if the Town agreed to enter into the contract. As a result, the property owner was required to provide a guarantee in the form of a  performance bond (later expanded to include a letter of credit), payable upon demand to the Town for the time period of any applicable state or federal audit as well as the time period of any potential Town liability. 
The property owners who have approached the Town to participate in this grant program since that requirement was put in to effect have expressed frustration with what they perceived as the onerous nature of this requirement. The commercial property owners expressed frustration over the requirement of having their credit tied up for such a lengthy period of time and the private property owners expressed frustration over their inability to acquire such a guarantee, as well as having their credit tied up for such a lengthy period of time.

Recognizing that the economic climate within the Town has changed substantially since this prior policy determination had been made, I suggested to the current Town Manager that it might be timely to have this Council review that policy decision and at its last meeting, Council  agreed to do so. 
In order to assist with that discussion, I would suggest the following alternatives be discussed by Council: 

1. The current guarantee requirement continue in effect. 

2. The Town require a guarantee for the duration of the project and one (1) year following completion of the project and require that all funding by the state be on a reimbursement basis. Please note that many construction warranties are of one (1) year in duration. 
3. The Town require a guarantee for the duration of the project and require that all funding by the state be on a reimbursement basis. 

4. The Town not require a guarantee from the private property owner. This was the policy in effect in 2005.

In discussions at that time with State representatives, it was clear that the State would only provide  funding to a non-commercial entity on a reimbursement basis but would consider providing funding to a commercial entity on an “up-front” basis. Not having talked with them in several years, I do not know if this is their current policy. However, the Town’s adding an across-the-board requirement of reimbursement by the state would provide an extra layer of protection for the Town. 

Of course, the decision as to where on the continuum of risk this policy matter resides is ultimately the Council’s to make.  I hope this memo is of some assistance in that decision-making process. 

