FORT MYERS BEACH, FLORIDA
DEPARTMENT OF COMMUNITY DEVELOPMENT
ZONING STAFF REPORT

TYPE OF CASE:

Special Exception

CASE NUMBER:

FMBSEZ2010-0002 (Skye’s Restaurant)

LPA HEARING DATE:

August 24th, 2010

LPA HEARING TIME:

9:00 AM

I.

APPLICATION SUMMARY:
Pink Haus Corporation, DBA Skye’s Restaurant (authorized
Applicant:
by WCSJR II Corporation, owner of the subject property)
Request:
Special Exception in the SANTINI zoning district to allow
consumption-on-premises of alcoholic beverages in a restaurant providing
an outdoor seating area that is within 500 feet of a dwelling unit under
separate ownership.
Subject property:

Legal description is attached as Exhibit A.

Physical Address: 7205 Estero Boulevard, Fort Myers Beach, FL 33931
(Building D, Units 8, 9 and 10, of Santini Plaza shopping center)
STRAP #:

03-47-24-W1-00011.0000

Future Land Use designation:
Zoning:

Pedestrian Commercial

SANTINI

Current use(s):
Restaurant with 2COP beverage license (no outdoor
seating) within a shopping center that contains a mix of retail and office
uses, including restaurants.
Adjacent zoning and land uses:
Northwest:

Pedestrian Commercial FLUM; CPD zoning; Convenience store
and Fort Myers Beach Fire District fire station, then:
Mixed Residential FLUM; RM zoning; Estero Cove residential
condo
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Southwest:

Mixed Residential FLUM; CO zoning and RM zoning; Convenience
store (with fuel pumps) and office building (in CO zoning), and
Creciente and Estero Beach and Tennis Club residential condos

Southeast:

Pedestrian Commercial FLUM; SANTINI zoning; Fish Tale Marina;
then:
Mixed Residential FLUM; CR zoning; Santa Maria resort condos

Northeast:

Mixed Residential FLUM; RM and BB zoning; Palm Harbor Club
condo and Royal Pelican condo.

II.

RECOMMENDATION

Staff recommends APPROVAL of the requested Special Exception to allow
consumption on premises of alcoholic beverages in a restaurant providing
outdoor seating areas that are within 500 feet of a dwelling unit under separate
ownership.
If the Town Council chooses to approve the requested special exception, staff
recommends that approval be subject to the following conditions:
1. The area of the subject establishment used for consumption on premises
must be confined entirely to the areas shown on the floor plan attached hereto
and incorporated herein by reference as Exhibit B.
2. Music and other audible entertainment are prohibited before 10:00 AM and
after 10:00 PM of each day in outdoor seating areas, and must comply at all
times with applicable ordinances.
3. Sales, service, and consumption of alcoholic beverages must not begin earlier
than 7:00 AM and must end no later than 2:00 AM of each day.
4. The use must comply at all times with the provisions of LDC Section 341264(k), as may be amended from time to time, and must at all times in operation
be licensed as a permanent public food service establishment with seating, in
accordance with Chapter 509, Florida Statutes, and applicable state agency
rules.
5. The use must comply at all times with lighting standards, including the
regulations for the protection of Sea Turtles provided in LDC chapter 14, article II.

Recommended Findings and Conclusions
1. Whether there exist changed or changing conditions [that] make approval
of the request appropriate.
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Other units within the Santini Plaza shopping center have received approval for
alcoholic beverage uses over the course of many years. Dwelling units within
500 feet of the subject establishment are in high-rise buildings and are separated
from the subject establishment by other buildings and by wide parking areas.
Staff recommends the finding that there do exist changed or changing conditions
and that they do make approval of the request appropriate.
2. Whether the request is consistent with the goals, objectives, policies, and
intent of the Fort Myers Beach Comprehensive Plan.
The subject property is in the Pedestrian Commercial FLUM category, in an
existing shopping center near other restaurants, retail stores, and other
commercial activities. Comprehensive Plan Policy 4-B-6, regarding the
Pedestrian Commercial FLUM, states that commercial activities must contribute
to the pedestrian-oriented public realm. The proposed outdoor seating area is
located beneath roof overhangs and covered outdoor passageways, enhancing
the pedestrian environment within an existing automobile-oriented shopping
center that is not currently proposed to be redeveloped. Staff recommends the
finding that the request, as conditioned, is consistent with the goals, objectives,
policies, and intent of the Comprehensive Plan with regard to this commercial
area.
3. Whether the request meets or exceeds all performance and locational
standards set forth for the proposed use.
A restaurant is a use permitted by right in the SANTINI zoning district. Because
dwelling units under separate ownership are located within 500 feet of the
subject property, a special exception is necessary in order to allow an outdoor
seating area. Performance and locational standards for the restaurant use were
addressed through permitting for prior remodeling activities. The number of
parking spaces provided in the existing parking lot at Santini Plaza exceeds the
number of spaces required for the indoor floor areas and the additional area
currently proposed to be used for outdoor seating. Staff recommends the finding
that the request, as conditioned, meets or exceeds all performance and
locational standards set forth for the proposed use.
4. Whether the request will protect, conserve, or preserve environmentally
critical areas and natural resources.
Construction of additional structures in environmentally critical areas has not
been requested or permitted. As conditioned, the use will be required to comply
with current sea turtle protection standards. Staff recommends the finding that
approval of the request, as conditioned, will protect, conserve, or preserve
environmentally critical areas and natural resources.

SEZ2010-0002 Skye's Restaurant COP Draft SR

Page 3 of 10

5. Whether the request will be compatible with existing or planned uses and
not cause damage, hazard, nuisance, or other detriment to persons or
property.
The existing uses in the immediate vicinity are consistent with the mix of uses
commonly found in shopping centers. Surrounding the shopping center are a
commercial marina, a convenience store with fuel pumps, an office building, a
retail store, a fire station, a public utility facility, and several high-rise multifamily
buildings. Within the Pedestrian Commercial Future Land Use Map category and
the SANTINI zoning district the shopping center could be redeveloped to fit the
vision for the future of this commercial center of the south end neighborhood.
Under the current circumstances the proposed outdoor seating would improve
the pedestrian-orientation of the existing shopping center. Outdoor seating that
might be appropriate if the shopping center were redeveloped can be addressed
at that the time if and when redevelopment is proposed. Staff recommends the
finding that the requested use, as conditioned, will be compatible with existing or
planned uses and will not cause damage, hazard, nuisance, or other detriment
to persons or property.
6. Whether the requested use will be in compliance with applicable general
zoning provisions and supplemental regulations pertaining to the use set
forth in LDC Chapter 34.
The consumption on premises of alcoholic beverages use, as conditioned, will be
required to comply with the applicable standards in LDC Chapter 34, Article IV,
Division 5, for consumption on premises in a restaurant regardless of the type or
series of state license. The appropriate limitations on an outdoor seating area for
consumption on premises that is allowed by special exception are for Town
Council to determine through the hearing process, during which process they
should find that the conditions attached are reasonably related to the special
exception requested. Outdoor display of goods and merchandise, including
outdoor dining, that is located between the outer wall of stores and the right-ofway, is limited to the DOWNTOWN zoning district by LDC Section 34-3004. Staff
recommends the finding that the requested use, as conditioned will be in
compliance with applicable general zoning provisions and supplemental
regulations pertaining to the use set forth in LDC Chapter 34.
III.

BACKGROUND AND ANALYSIS

Introduction and Background:
Sylvia Steiger, on behalf of Pink Haus Corporation (DBA Skye’s Restaurant)
(“applicant”), with the authorization of the property owner, WCSJR II Corporation,
has requested a special exception in the SANTINI zoning district to allow
consumption-on-premises of alcoholic beverages in a restaurant providing an
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outdoor seating area that is within 500 feet of a dwelling unit under separate
ownership.
The subject property has been granted administrative approvals and special
permits for consumption-on-premises of alcoholic beverages (“COP”) for several
establishments located in different parts of the shopping center over a period of
several decades. Most recently, the applicant received administrative approval in
case COP2010-0001 on March 8, 2010, for COP in a restaurant with indoor
seating only, in units 8, 9, and 10 of building D (the same location and floor plan
as is currently requested, but not including the outdoor seating areas). Because
LDC Section 34-1264(a)(2)a.2. requires a special exception for any
establishment that provides outdoor seating areas for consumption on premises
located within 500 feet of a dwelling unit under separate ownership, the applicant
has requested a special exception in order to acquire zoning approval for the
proposed outdoor seating area adjacent to the indoor restaurant.
Analysis:
The subject property is zoned SANTINI and is in the Pedestrian Commercial
Future Land Use Map (FLUM) category. The existing improvements are typical
of an automobile-oriented shopping center, originally built approximately 1977,
with several largely independent buildings connected by roofed breezeways and
porticos, and a large parking lot between the buildings and Estero Boulevard.
Within one such building, designated “Building D” on the site plan, three formerly
separate rental units have been remodeled and combined into one larger
premises for occupancy by the applicant’s restaurant. This interior remodeling
was permitted by building permit COM09-0185, and passed its final inspection in
April 2010.
The establishment is located in the central portion of the subject property in the
midst of a large shopping center, but measuring in a straight line, the proposed
outdoor seating area is less than 500 feet from the nearest property containing
dwelling units under separate ownership (the Palm Harbor Club condominium to
the northeast). The distance is measured in a straight line from the actual
outdoor seating area, to the nearest property line of the property containing the
dwelling unit(s).
The Comprehensive Plan encourages pedestrian-oriented development within
the Pedestrian Commercial FLUM category. The SANTINI zoning district
contains options to allow the continuing use of the existing shopping center or the
transformation of the shopping center into a pedestrian-oriented neighborhood
center through redevelopment, thus providing for the eventual realization of the
design concepts of the Comprehensive Plan, particularly Objective 3-C and the
associated Policies 3-C-1 and 3-C-2. Until that redevelopment is proposed,
another option allows the existing shopping center to continue to be used and
maintained.
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Outdoor seating for on-premises consumption of alcoholic beverages
The regulations of the SANTINI zoning district do not specifically address the use
of outdoor areas by restaurants or any other establishments. When the Town
rezoned all land within Town limits to new zoning districts created to implement
the Comprehensive Plan, on March 3, 2003, it also adopted an overhauled
version of LDC Chapter 34, which included regulations for the new SANTINI
zoning district. The new Chapter 34 also revised the regulations for storage
facilities and outdoor display of merchandise found in sections 34-3001 through
34-3005. LDC Section 34-3004 contains a list of circumstances in which outdoor
display and sales of goods and services can be allowed, and prohibits all other
outdoor display and sales within the Town. Read literally, this section prohibits
restaurants from having outdoor dining areas unless they are located in the
DOWNTOWN zoning district, regardless of whether alcoholic beverages are
available. Outdoor display and sales, for purposes of this regulation, “includes all
sales or display of merchandise, food, and beverages between the outer wall of
stores and public rights-of-way or, where permitted, on public rights-of-way”
according to LDC Section 34-3004(a). The floor plan requested by the applicant
includes a seating area beneath a roofed breezeway located between two
buildings, and a small seating area between the front (southwesterly) wall of the
building and the parking lot. The seating area within the roofed breezeway is not
between the outer wall of a store and a public right-of-way, so although it is not
enclosed by walls, it does not meet the LDC Section 34-3004 definition of
“outdoor display” and is therefore not prohibited. However, the area of tables
along the southwesterly side of the building under the overhang, though
separated from the Estero Boulevard right-of-way by 200 feet of parking area, is
not enclosed by walls and is closer to a public right-of-way than the wall of the
building. This would appear to be an “outdoor display” that is prohibited by LDC
Section 34-3004(d). Staff has recommended that the revised floor plan attached
as Exhibit B, which excludes the area between the building and Estero
Boulevard, be used.
Comprehensive Plan policies do not wholly encourage this grim stricture against
outdoor display and dining. Notably, Comprehensive Plan Policy 4-B-6 requires
that commercial uses in the Pedestrian Commercial Future Land Use Map
category must contribute to the pedestrian-oriented public realm. The Pedestrian
Commercial category underlies the SANTINI zoning district as well as the
DOWNTOWN zoning district. It is difficult to conceive how uses within an
existing automobile-oriented shopping center, or in a redeveloped “neighborhood
center,” can contribute to the pedestrian-oriented public realm if strictly confined
to the interior of buildings.
This vicinity is one of the two most intensive commercial areas of the Town.
Nearby dwelling units are almost entirely in highrise multifamily buildings located
on expansive sites, such as the Palm Harbor Club and Royal Pelican condos to
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the northeast and the Creciente condo to the southwest, across Estero
Boulevard. Other restaurants serving alcohol on the premises are located in the
same shopping center on the subject property, though none of these restaurants
have outdoor seating areas.
The applicant indicates its intent to operate between the hours of 11:00 AM and
Midnight, Sunday through Thursday, and 11:00 AM and 2:00 AM, Friday and
Saturday. These hours are within the external limit that prohibits service
between 2:00 AM and 7:00 AM daily throughout the Town. Although the
applicant has essentially stipulated a willingness to abide by these hours, in order
to limit the use to these hours (or any other hours other than 7AM to 2AM daily)
the Town Council must find that such a condition is necessary to protect the
public health, safety, and welfare. If testimony or evidence pertaining to limiting
the hours of the use is introduced in the hearing process, the LPA and Town
Council should afford it all due consideration.
The applicant has not requested any specific provision for outdoor entertainment.
Staff recommends that any outdoor entertainment be limited to the hours
between 10:00 AM and 10:00 PM of each day, to avoid disturbing residents of
the dwelling units that are within 500 feet of the seating area. The Town’s noise
ordinance limits sound to lower levels beginning at 10:00 PM. Outdoor
entertainment after that time would be more likely to violate these limits.
The building floor area and outdoor area that staff has recommended be
authorized for seating is indicated on the floor plan attached as Exhibit B. The
applicant’s requested seating area between the southwesterly wall of the building
and the parking area is shown on the floor plan attached to the application.
In the past, County- and Town-issued location-specific approvals for alcoholic
beverage uses have sometimes contained limitations on the number of seats and
the type and/or series of license, apparently in an effort to limit potentially
adverse effects on the neighboring properties and possibly to aid with
enforcement issues involving unauthorized expansions of seating areas. Staff
does not recommend conditions be included limiting the number of seats or the
type and/or series of state beverage license. The seating area can be limited by
reference to the applicant’s site plan, which clearly delineates the seating area in
relation to building walls and entrances. Changes to the types of seats used in
the seating area or amendments to the building code could allow a somewhat
different seating capacity within the same floor area in the future.
The applicant has indicated the intent to acquire a 4COP-SRX (special
restaurant) license to allow consumption on premises in a restaurant, to include
beer, wine, and liquor. A future restaurant operator may find it economically
advantageous to acquire a different type or series of state beverage license and
use it in conjunction with a restaurant use, either to serve beer only, to serve
beer and wine, or to serve beer, wine, and liquor. The LDC does not distinguish
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between restaurants that serve beer, restaurants that serve beer and wine, and
restaurants that serve beer, wine, and liquor, except in LDC Section 341264(h)(1), which limits expansion in circumstances in which “a legally existing
establishment engaged in the sale or service of alcoholic beverages…is made
nonconforming by reason of new regulations contained in this chapter.” Staff has
no basis in policy to develop theories or evidence to support the notion that
locations serving beer only, beer and wine only, or beer, wine, and liquor, should
be regulated differently by the Town. The recommended conditions are sufficient
to require that the sales, service, and consumption of alcohol on the premises will
be in conjunction with a restaurant use only.
IV.

CONCLUSION:

Regulations for the SANTINI zoning district do not actively address outdoor
dining, though there are several restaurants in the Santini Plaza shopping center,
and at the Fish Tale Marina. Implementing the vision of the Comprehensive
Plan’s wider vision of a pedestrian-oriented neighborhood center through the
continuing use, and eventually through the redevelopment, of the existing
shopping center, will require consideration of the proper balance of outdoor and
indoor activities. At present, the outdoor seating area proposed within the roofed
breezeway between buildings does not fall afoul of general zoning regulations
prohibiting outdoor dining “between the outer wall of stores and the street,” but
the seating area to the southwest of the building, near the parking lot, would not
be consistent with these limitations. Staff has recommended that approval of the
requested special exception be limited to the indoor areas and to the outdoor
area within the roofed breezeway, as depicted on Exhibit B, to address this
issue.
If Town Council finds that the requested outdoor alcoholic beverage use is
contrary to the public interest or the health, safety, comfort, convenience, and/or
welfare of the citizens of the Town, or that the request is in conflict with the
criteria of LDC Section 34-88, Town Council should deny the request as provided
in LDC Section 34-88(4). So doing would not prevent the applicant from
continuing to operate the restaurant with its indoor seating area, and continuing
to be licensed by the state for indoor consumption of alcoholic beverages in
accordance with COP2010-0001. Current state beverage licensing regulations
make obtaining a license that would allow sales, service, and consumption of
liquor, in addition to beer and wine, much more costly if the applicant is not able
to achieve a minimum floor area and minimum number of seats beneath a fixed,
permanent roof. The floor area and minimum number of seats would not be met
without the outdoor seating area in the roofed breezeway, so the foreseeable but
indirect effect of denying the special exception would be to limit the
establishment to beer and wine only, in addition to preventing the outdoor
seating.
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If Town Council chooses to approve the request, special conditions necessary to
protect the health, safety, comfort, convenience, or welfare of the public may be
attached if Council finds that such conditions are reasonably related to the
requested special exception. Staff has recommended conditions for the Town
Council’s convenience. Staff’s recommended condition limiting the hours for
sales, service, and consumption of alcoholic beverages on the premises is based
upon the general policy established by the Town Council in Ordinance 96-06. A
condition limiting sales, service, and consumption of alcohol on the premises to
more restrictive hours, such as the hours of operation requested by the applicant,
could be established if Town Council finds that such a condition is necessary to
protect the health, safety, comfort, convenience, or welfare of the public at this
particular location. Written or oral testimony from neighbors may assist in
providing evidence of a need for such conditions.
Staff recommends APPROVAL of the requested special exception, as
conditioned.
Exhibits:
Exhibit A – Legal Description of Subject Property
Exhibit B – Floor plan (staff recommended)
Attachments:
Attachment A – COP2010-0001
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Exhibit A
SEZ2010-0002
A tract or parcel of land lying in Government Lot 2 of Section 03, Township 47
South, Range 24 East, Estero Island, Lee County, Florida, said parcel being
more particularly described as follows:
Beginning at the intersection of the easterly right-of-way line of Estero
Boulevard and the north line of said Government Lot 2; thence S. 18°34’20” E. on
said right-of-way line for 740.31 feet; thence N. 71°11’00” E. on the northerly line
of a roadway (60 feet wide, recorded in Official Record Book 938, Page 610,
Public Records of Lee County, Florida) for 236.61 feet; thence N. 00°49’00” W.
for 631.39 feet; thence S. 89°11’00” W. on said north line of Government Lot 2
for 450.79 feet to the Point of Beginning.
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