








































































































ROETZEL
FOCUSED ON WHAT MATTERS TO YOU

2320 First Street
Suite 1000

Fort Myers, FL 33901
DIRECT DIAL 239.338.4207

PHONE 239.337.3850 FAX 239.337.0970
bgrady@ralaw.com

WWW.RALAW.COM

Ms. Leslee Dulmer, Zoning Coordinator
Town of Fort Myers Beach
2523 Estero Boulevard
Fort Myers Beach, Florida 33931

July 17, 2013

VIA E-MAIL (Leslee@fortmyersbeachfl.gov)
AND REGULAR U. S. MAIL 

RE: REZ2013-0002
237 Old San Carlos Boulevard, Rusty's CPD to Downtown Zoning District

Dear Ms. Dulmer:

This is in response to your correspondence dated July 1, 2013.

Question: Please provide an analysis of the current schedule of uses and how the proposed
rezoning to Downtown will change the allowable uses. Please reference Land Development Code
(LDC) Section 34-621 and Table 34-1. Does the current Commercial Planned Development
allow uses that the Downtown district does not permit?

Response: We requested confirmation of four (4) existing uses that we want to continue in the
Downtown with the information provided in the Narrative Statement (Exhibit A to application)
filed with the application. The current permitted uses were set forth in Town Council Resolution
01-03 sub-section A.2.a. Schedule of Uses, which is attached as Exhibit "A" to this
correspondence. In 2001, the Town of Fort Myers Beach had not adopted its Land Development
Code, therefore the uses listed in the Schedule of Uses relate to the Lee County Land
Development Code. However, it was recognized by the Town of Fort Myers Beach in its
Comprehensive Plan that this property was designated Pedestrian Commercial with the most
intense uses for the Town of Fort Myers Beach. Also included as Exhibit "B" are the Permitted
Uses in the Downtown zoning district from Table 34-1, which permits all permitted uses in the
Residential, Lodging, Office, Retail, and Civic categories and permits restricted and limited uses
in the Marine category.

Although the current uses in the CPD are from the Lee Land Development Code and each use
was specifically approved by the Town Council, we want to discuss four (4) specific uses.

• Confirm existing year-round parking as a permitted use

• Confirm that "retail, large" which exists on North Parcel remains a permitted use

• Wholesale use is an existing use permitted in the CPD. We want to continue this
use on the Subject Property.

• Marina use — the existing uses include and the CPD permits:
bait and tackle shop, boat rental, water taxi, multi-slip docking facility.

ROETZEL 8 ANDRESS
A LEGAL PROFESSIONAL ASSOCIATION
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We want confirmation that Marina EO is applicable and that the water dependent
and related uses cited in the CPD and in this correspondence remain permitted
without any further requests.

Question: Will approval of the rezoning from Commercial Planned Development to Downtown
create any non-conformities?

Question: Do the existing structure(s) on the subject properties comply with the commercial
design standards, see LDC Section 34-991 or will they be considered existing non-conforming?
Please provide descriptions, narratives, photos or other details to demonstrate compliance.

Response (to both questions): Section 34-1 sets forth the purpose of zoning which ... is to
"encourage and promote, in accordance with present and future needs, the safety, health, order,
convenience, prosperity, and general welfare of the citizens of the Town of Fort Myers Beach, to
recognize and promote real property rights, and to provide:

(1)
(2)

(3)

(4)

(5)
(6)

(7)
(8)
(9)

(10)

for efficiency and economy in the process of development,
for the appropriate and best use of land,
for preservation, protection, development, and conservation of the historical and natural
resources of land, water, and air,
for convenience of traffic and circulation of people and goods,
for the use and occupancy of buildings,
for healthful and convenient distribution of population,
for adequate public utilities and facilities,
for promotion of the amenities of beauty and visual interest,
for protection of the character and maintenance of the stability of residential and business
areas, and
for development in accordance with the Fort Myers Beach Comprehensive Plan.

Sub-section (c) provides that "No building or structure, or part thereof, shall hereafter be erected,
constructed, reconstructed, altered, or maintained, and no existing use, new use, or change of use
of any building, structure, or land, or part thereof, shall be made or continued except in
conformity with the provisions of this code." Section 34-992 provides that the Commercial
Design Standards apply to commercial buildings that are "being newly built" and to "substantial
improvements" as defined in Section 6-405 in the Downtown zoning district. Therefore, by the
mere change to the appropriate zoning district does not trigger compliance with the Commercial
Design Standards. Compliance with the Commercial Design Standards is triggered by newly
built construction or substantial improvements as defined in Chapter 6. However, to the extent
that certain improvements have taken place within the CPD, we respectfully submit that those
improvements are consistent with the Commercial Design Standards and pictures are included
(Exhibit C).

Redevelopment districts are defined commencing in Section 34-661 which includes the
Downtown zoning district. The specific requirements begin in Section 34-671, which provides
that "new commercial buildings" are expected to accommodate pedestrians by providing
storefronts near sidewalks and by offering shade and shelter along major streets.

7420627 1



Ms. Leslee Dulmer, Zoning Coordinator
July 17, 2013
Page 3

In the Downtown district, building placement is governed by Section 34-674 to include build-to
lines along the streets, setback lines along the rear and sides and water bodies. Section 34-675
governs building frontage, building height, floor area ratio and number of hotel rooms. Section
34-676 governs circulation and parking and provides that for properties fronting on primary
streets other than Estero, that driveways should be connected to secondary streets whenever
possible. We understand that the current driveway access points would continue to be permitted
but may be revised at the time of redevelopment. Section 34-677 provides that there no open
space or buffer requirements in Downtown district that would apply to the Subject Property.

In addition, Section 34-677(a) also provides that the commercial design standards in the
Downtown district apply to "newly built" and to "substantial improvements". When the Town of
Fort Myers Beach adopted the Downtown zoning district by Ordinance 03-03, it did not adopted
any provision that would mandate compliance with the property development regulations and
design criteria unless and except the property owner proposed newly built construction or
substantial improvement to an existing structure as defined in Section 6-405. Therefore, there is
no increase in non-conformities by the approval of the rezoning to the Downtown zoning district.

Very truly yours,

ROETZEL & ANDRESS, LPA

Beverly Grady

BG/ro
Enclosures
-Exhibit A-Current schedule of uses
-Exhibit B-Table 34-1, Uses in Downtown (highlighted)
-Exhibit C-pictures
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the request:

A, Conditions

I. The development of t
his project must be consistent

 with the one page Master

Concept Plan entitled "
Rusty's", stamped received b

y the Permit Counter on December

14, 2000, except as mod
ified by the conditions belo

w, This development must comply

with all 'requirements of the
 Town of Fort Myers Bea

ch LDC at time of local

Development Order Appro
val, except as may be g

ranted by deviation as part of this

planned. development. If
 changes to the Master Con

cept Plan are subsequently pursued,

appropriate approvals wil
l be necessary.

2. The following limits ap
ply to the project and uses:

a. Schedule of Uses

Parcels "A" & •`B
,.

Accessory Uses and Structur
es

Administrative Offices

Animal Clinic

Banks and Financial Esta
blishments (No Drive Through)

Bar and Cocktail Lounge
 (By Special Permit Only)

Bed and Breakfast

Boarding House

Broudeast-Studie

Business Services (Grou
p I ¡A)

Caretaker's Residence

Gleaning-&-Maintena
nce Servk es

Clothing Store General (Not permitted in

CPU)
Consumption on Premises 

- (Indoor Seating Only)

Outdoor Seating (Special 
Permit Only)

Convenience Food and Bev
erage Store (No Fuel Pump

s)

Drug Store/Pharmacy

Food & Beverage Servic
e-Limited

Flea Market (Indoor)

Food Stores Group I & I
I

Gift and Souvenir Sho
p

Hardware Store

Healthcare Facility (Group

Hobby, Toy and Game Shop
s

ilainercare-Feelaf

Household and Office Fu
rnishings

3
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Hotel/Motel
Insurance Companies
Laundromat/Laundry & Dry Cleaning Group I
Medical Office
Night Club (By Special Permit Only)
Non Store Retailers
Outdoor-Seating (Not a defined Use)
Package Store
Paint, Glass & Wallpaper
Parking Lots

Commercial
Accessory

Personal Services (Group I, II & IV)
Pet Services
Pet Shop
Police or Sheriff s Station
Post Office
Printing and Publishing
Recreational Facilities Commercial (Group I)
Real Estate Sales Office
Rental or Leasing Establishments (Group I & II)
Restaurant, Fast Food (Walk-In only)
Restaurant (Groups I, II & III)

Repair Shops (Groups I, II, III & 449

Signs (In accordance with LDC Chapter 30)

Social Services (Groups I & II)
Specialty Retail Shops (Groups I-IV)
Storage (Indoor only)

Studios
Supermarket
Temporary Uses (In accordance with LDC 34-3041)

Used Merchandise Merclamdise Stores (Group I & II)

Variety Store
Warehouse (Private)
Wholesale Establishment (smali items only ie. jewelry, shells, coins )

Parcel "A" Only
Bait and Tackle Shop

Boats : Parts--Storel Rental/ Sales (Limited to recreational

watercraft and water taxi, No Personal Watercraft: Jet Ski)
Dwelling Unit Multi-Family (One Caretaker's Unit)Marilm

Multi-Slip Docking Facility-Existing 16 Slips only

Time-Share Units

4
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Table 34-1, Land Uses Assigned to Use Groups and Sub-Groups (p,1 of 2)

Residential Lodging Office

CO
CA
P.I.

.1I
Pais
CI
PI.
ft
pi,

0

Community residential home

Dwelling unit, single-family

Home care facility

AS ACCESSORY USES:

Accessory apartment (1)
(see § 34-1177)

Accessory apartment
(see § 34-1178)

Residential accessory uses

Temporary mobile home
(§ 34-3046)

P

P

P

SE

EO

P

TP

Rental of any permitted
dwelling unit to a single
family during any one-
month period, with a
minimum stay of one week
(see §§ 34-2391-2410 for
rules and exceptions)

AS ACCESSORY USES: AS ACCESSORY USES:

Home occupation
(no outside help)

Home occupation
(with outside help)

P

A

PZ
CC
CA
f,
11
MA,
n

rto
Pit

L
i
m
i
t
e
d
 (plus R

 uses) 

Dwelling unit:
two-family (1)
live/work (see § 34-1773)

Mobile home or RV park
(VILLAGE district only, as
restricted in § 34-694)

AS ACCESSORY USES:

Accessory apartment (1)
(see § 34-1177)

P
SE

EO

p

Rental of any permitted
dwelling unit to a single
family for periods of one
week or longer (see
§§ 34-2391-2410 for rules)

Bed-and-breakfast inn
(see § 34-1801)

AS ACCESSORY USES:

On-premises consumption of
alcoholic beverages fsee
division 5 of article IV)

SE

AA/
SE

AS ACCESSORY USES:

Administrative office P

L
i
m
i
t
e
d
 (plus R

 uses) a
l
 

0

Pti
rt
4
,-..,
'''"1
zc..,
Po
Rz)
t-•

O Recreation

Assisted living facility
(see § 34-1411)

Dwelling unit:
multiple-family
live/work (see § 34-1773)

Rooming house

Timeshare units
(provided these units
qualify as dwelling units
and meet residential density
levels in § 34-632)

AS ACCESSORY USES:

Golf course

facility:
private on-site
private off-site

Subordinate commercial uses
(see § 34-3021)

P

P
p

p

p

EO

P
SE

p

Bed-and-breakfast inn
(see § 34-1801)

Hotel/motel (see § 34-1801)

Rental of any permitted
dwelling unit for periods of
one day or longer

Resorts

Timeshare units

AS ACCESSORY USES:

Resort accessory uses

Personal services

Subordinate commercial uses
(see § 34-3021)

P

P

P

P

P

p
p
p

Automobile rental

Health care facility

 general or medicalOffices,

Personal services

Wholesale establishment ,
,

AS ACCESSORY USES:

Commercial accessory uses

Drive-through, Type 1 (2)

Subordinate commercial uses
(see § 34-3021)

SE

P

P

P

SE

P

P

P

O
p
e
n
 (plus R

 &
 L
 uses) O

 

(1 Provided densicomplies with the Fort Myers Beach Comprehensive Plan (see § 34-632).
(2)Automobile ue pumps and all drive-throughs (whether Type 1 or Type 2) cannot be constructed within the outer 

perimeter

o f the DOWNTOWN-zoning district except as provided in- 34-6760') whether the subject property is classified in the
DOWNTOWN zone or in a Commercial Planned Development zone. See also § 34-620(g)(1) regarding the prohibition on
restaurant drive-throughs. 
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Table 34-1, Land Uses Assigned to Use Groups and Sub-Groups (p. 2 of 2)

Retail Marine Civic

CA

ist

rt
14.

;44 AS ACCESSORY USES:

ATM

AS ACCESSORY USES:

Dock (for sole use by
occupants of principal use)

P

Beach or bay access

Essential services
(see § 34-1612(a))

Hidden path

Park, neighborhood

AS ACCESSORY USES:

Family day care home

P

P

P

P

O
 p
a
.
1
3
1
.
1
1
.
S
a
N
 

Dwelling unit:
work/live (see § 34-1774) SE

Membership organization SE

Recreation facilities, SE
commercial

Parking lot, seasonal
(see § 34-2022)

Temporary uses
(see §§ 34-3041--3050)

AS ACCESSORY USES:

On-premises consumption of
alcoholic beverages (see
§§ 34-1261-1290)

TP

SE

AA/
SE

Dock (for use by water taxi or P
water shuttle)

Marina E0/
SE

Parasailing operations office SE

Personal watercraft operations
office SE

Rental of beach furniture

AS ACCESSORY USES:

Dwelling unit, caretaker
Dock (may be lewd to non-

occupants of principal use)
P

Communication tower
(see § 34-1441-1550)

Day care center, adult or child

Essential service building
(see § 34-1612(b))

Essential service equipment

Recreation facility:
private off-site
public

Transit tat urinal

AS ACCESSORY USES:

SE

SE

SE

SE

SE

Dwelling unit, caretaker
Restaurant, accessory to SE

private rec. facilities only

Ro
zc,

Automobile repair
Bar or cocktail lounge

Car wash
Dwelling unit:

work/live (see § 34-1774)
Laundromat
Mini-warehouse
Parking lot, shared

permanent (34-2015(2)b.)
Personal services
Restaurant (2)
Retail store, small
Retail store, large

AS ACCESSORY USES:

Commercial accessory uses
Drive-through: (2)

Type 1
Type 2

Automobile fuel pumps (2)

SE
AA/
SE
SE

P

SE

SE
P
P
P
SE

P

SE
SE

Boat dealer

Marina

AS ACCESSORY USES:

Marina accessory uses

P

P

P

Cultural facility SE

Day care center, adult or child P

Park, community or regional P

Parking lot, shared permanent SE

Place of worship

Religious facility

P

SE

School (see § 34-2381-2383) P

Theater SE

AS ACCESSORY USES:

Helistop
Restaurant, accessory only to

public recreation facilities

Subordinate commercial uses
(see § 34-3021)

ti

RO

SE C)
P

(2) Automobile fuel pumps and all drive-throughs (whether Type I or Tye 2) cannot be constructed within the outer
perimeter of the DOWNTOWN zoning district except as provided in 34-676(f, whether the subject property is classified
in the DOWNTOWN zone or in a Commercial Planned Development zone. See also § 34-620(g)(1) regarding the
prohibition on restaurant drive-throughs.
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