
 

RESOLUTION OF THE LOCAL PLANNING AGENCY OF 
THE TOWN OF FORT MYERS BEACH FLORIDA 

RESOLUTION NUMBER 2013- 003 
SEZ2013-0001 The Beached Whale 

 
 
WHEREAS, applicant Marty Harrity has requested approval of a Special Exception in the 
DOWNTOWN zoning district to expand the area where outdoor consumption on premises is 
permitted to include 636 ± square feet of a proposed new deck at the front of the existing building 
on the subject property; and  
 
WHEREAS, the subject property is located at 1249 Estero Boulevard, Fort Myers Beach, FL  33931; 
and   
 
WHEREAS, the applicant has indicated that the STRAP for the subject property is 19-46-24-W4-
0060H.0300 and the legal description of the subject property is VENETIAN GARDENS BLK H PB 6 
PG 70 LOTS 30 31+32+ PT LT 29; and  
 
WHEREAS, a public hearing on this matter was legally advertised and held before the Local 
Planning Agency (LPA) on April 9, 2013; and  
 
WHEREAS, at the hearing the LPA gave full and complete consideration to the request of Applicant, 
recommendations of staff, the documents in the file, and the testimony of all interested persons, as 
required by Fort Myers Beach Land Development Code (LDC) Section 34-88. 
 
IT IS HEREBY RESOLVED BY THE LPA OF THE TOWN OF FORT MYERS BEACH, FLORIDA, as 
follows: 
 
Based upon the presentations by the applicant, staff, and other interested persons at the hearing, 
and review of the application and the standards for granting special exceptions, the LPA 
recommends the following findings of fact, conditions for approval, and conclusions for 
consideration by the Town Council: 
 
The LPA recommends that the Town Council APPROVE/DENY the applicant’s request for a Special 
Exception in the DOWNTOWN zoning district to expand the area where outdoor consumption on 
premises is permitted to include 636 ± square feet of a proposed new deck at the front of the 
existing building on the subject property subject to the following conditions: 
  
 
RECOMMENDED CONDITIONS OF APPROVAL: 

1. Consumption on premises is limited to the building located on the subject property at 1249 
Estero Boulevard and both the existing upper and proposed new lower outdoor decks depicted 
on the attached Exhibit C. 

2. Hours of operation for consumption on premises shall be limited to the hours of 7:00 AM to 
2:00 AM, daily for both inside the building and the outdoor deck area.  

3. Acoustic music shall be limited to from 11:00 am to 10:00 pm Monday through Friday. 
4. Any proposed roof overhangs and/or projections must meet the Commercial Design Standards 

set forth in LDC Section 34-991 and specifically Section 34-995(3). 
5. All work proposed to be done will require Limited Review Development Order and any other 

permits determined to be necessary at the time of permitting. 



 

 
RECOMMENDED FINDINGS AND CONCLUSIONS: 
In accordance with the requirements of LDC Sections 34-84 and 34-88 regarding consideration of 
eligibility for a special exception, the LPA recommends that the Town Council make the following 
findings and reach the following conclusions: 
 

1. Changed or changing conditions do/do not exist that make the requested approval, as 
conditioned, appropriate: 

 
2. The requested special exception, as conditioned, is/is not consistent with the goals, 

objectives, policies, and intent of the Fort Myers Beach Comprehensive Plan:  
 

3. The requested special exception, as conditioned, meets or exceeds/does not meet or 
exceed all performance and locational standards set forth for the proposed use. 
 

4. The requested special exception, as conditioned, will/will not protect, conserve, or 
preserve environmentally critical areas and natural resources: 

 
5. The requested special exception, as conditioned, will/will not be compatible with existing 

or planned uses and will/will not cause damage, hazard, nuisance or other detriment to 
persons or property: 

 
6. The requested special exception, as conditioned, will/will not be in compliance with the 

applicable general zoning provisions and supplemental regulations pertaining to the use set 
forth in LDC Chapter 34. 

 
 
The foregoing Resolution was adopted by the LPA upon a motion by LPA Member ____________________ 
and seconded by LPA Member ___________________, and upon being put to a vote, the result was as 
follows: 
 

Hank Zuba, Chair            AYE/NAY Joanne Shamp, Vice Chair   AYE/NAY 
Al Durrett, Member  AYE/NAY John Kakatsch, Member AYE/NAY 
Jane Plummer, Member AYE/NAY Alan Smith, Member   AYE/NAY 
Jim Steele   AYE/NAY 
 

 
DULY PASSED AND ADOPTED THIS 9th day of APRIL 2013. 
 
Local Planning Agency of the Town of Fort Myers Beach 
 
By:_________________________________ 
      Hank Zuba, LPA Chair 
 
 
Approved as to legal sufficiency:   ATTEST: 
 
By:___________________________________   By:__________________________________ 
 Fowler White Boggs, P.A.    Michelle Mayher 

LPA Attorney       Town Clerk 
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Town of Fort Myers Beach 
COMMUNITY DEVELOPMENT DEPARTMENT 

STAFF REPORT 
 
 
 
TYPE OF CASE:  Special Exception  
 
CASE NUMBER:   SEZ2013-0001  
 
LPA HEARING DATE:  April 9, 2013 
 
LPA HEARING TIME:  9:00 AM 
 
 
I. APPLICATION SUMMARY 
 

Applicant:  Marty Harrity 
    David Easterbrook, authorized agent 

Eric Beck, authorized agent 
  
Request: A special exception in the DOWNTOWN zoning district to 

expand the area where outdoor consumption on premises is 
permitted to include 636 ± square feet of a proposed new 
deck at the front of the existing building on the subject 
property.   

 
Subject property: VENETIAN GARDENS  

BLK H PB 6 PG 70  
LOTS 30 31+32+ PT LT 29 

  
Physical Address:  1249 Estero Boulevard Fort Myers Beach FL, 33931 
 
STRAP #:  19-46-24-W4-0060H.0300  
 
FLU:   Pedestrian Commercial 

 
Zoning:   DOWNTOWN 

 
Current use(s):  Restaurant with 4COP-SRX alcohol license 

 
 Adjacent zoning and land uses:  
 

North:  Multi-Family 
  DOWNTOWN 
  Pedestrian Commercial 
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South:  The Beacon Motel 

DOWNTOWN 
  Pedestrian Commercial 
 
East:   7 Eleven 

DOWNTOWN 
  Pedestrian Commercial 
 
West:   Silver Sands Motel 

DOWNTOWN 
  Pedestrian Commercial 
 

 
 

II. BACKGROUND AND ANALYSIS 
 
Background:  
The applicant has requested a special exception in the DOWNTOWN zoning district in order 
to expand the area where outdoor consumption on premises is permitted to include 636 ± 
square feet of a proposed new deck off the front of the existing building on the subject 
property. 
 
Land Development Code (LDC) Section 34-1264(a)(2)(a)(2) requires a special exception for 
any establishment that wants to provide outdoor seating where patrons can consume 
alcoholic beverages.  
 
The Beached Whale, 1249 Estero Boulevard, is a restaurant that has a 4COP SRX liquor 
license.  It is located just past the Sky Bridge on the north side of Estero Boulevard at the 
corner of Palermo Circle and Primo Drive in Fort Myers Beach. The original approval for 
consumption on premises was granted by Lee County Administrative Approval Number 
COP-93-007, which is attached as Exhibit A.  
 
The restaurant is a popular dining establishment and is surrounded on all sides by parking 
spaces. The applicant desires to expand their serving capacity by removing the back-out 
parking spaces along the Estero Boulevard frontage and constructing a new 636± square 
foot deck in its place. See Exhibit B. A majority of the proposed new deck are will be covered 
by a metal roof as depicted in the drawings attached as Exhibit C.  
 
 
Analysis: 
The subject property, which includes The Beached Whale restaurant, is located in the 
DOWNTOWN zoning district and is within walking distance to Times Square, Lynn Hall 
Memorial Park and Crescent Beach Family Park as well as numerous hotels, motels and 
rental properties. This district is known for a variety of establishments offering a range of 
food and beverage options, so a request for outdoor consumption on premises in this area is 
not a unique or unusual request.  
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The regulations for the DOWNTOWN zoning district are found in LDC Section 34-678, and 
encourage restaurants to provide outdoor seating areas located on porches or patios, 
largely between enclosed buildings and the street.  The subject property is located just 
outside of one of the most intensive commercial areas of the Town, where commercial uses 
begin to be interspersed with residential and hotel/motel properties in a mixed use fashion, 
and is relatively far from the predominantly residential areas of the Town. 
  
The sidewalks on both sides of Estero Boulevard, the availability of commercial parking lots, 
and the popular use of the beach near the Lee County fishing pier, Lynn Hall Memorial Park, 
and Crescent Beach Family Park help to attract beach-going pedestrians to the area. The 
applicants’ restaurant is among a large number of commercial and retail uses in this part of 
the Town, several of which provide outdoor seating. The presence of visiting pedestrians 
transitioning between parking areas, retail stores, restaurants, the beach, and nearby 
motels, is a long-established custom that will not be affected by approval or denial of the 
current request. The immediate vicinity is within the Pedestrian Commercial future land 
use category and the Comprehensive Plan’s vision for this area does not require that it be 
transformed from an intensive commercial area into a primarily residential district. 
Furthermore, the Comprehensive Plan specifically contemplates that the Times Square area 
(i.e. Downtown Core Area) will include a more intensive mix of commercial activities 
including outdoor uses.  
 
The applicant’s specific request is for outdoor consumption on premises on an proposed 
elevated deck area measuring 636± square feet that extends out from the existing structure 
up to the Estero Boulevard and Palermo Circle right-of-way, with the majority of the 
proposed deck being covered by a new metal roof.  In order to install the proposed new 
deck, the applicant will be removing parking spaces that currently cause patrons to back-
out onto Estero Boulevard.   
 
The applicant states that the deck will support 47 new seats.  Staff, however, does not 
recommend that any conditions be included that limit the number of seats, because the 
seating area can be limited by reference to the applicant’s site plan, which clearly delineates 
the proposed deck and seating areas. Changes to the types of seats used on the proposed 
deck or amendments to the building code could allow a somewhat different seating capacity 
within the same floor area in the future.  
 
The existing restaurant use  requires twenty (20) parking spaces, including one (1) ADA 
space.  There are thirty-eight (38) parking spaces provided currently, including two (2) ADA 
spaces, for use by the patrons of The Beached Whale. The applicable parking requirements 
found in LDC Sections 34-2020 and 34-676 indicate that the additional square footage from 
the proposed deck requires three (3) additional parking spaces. The applicant currently 
provides more than the required parking spaces for the existing use. The proposal to 
remove six (6) parking spaces that back-out onto Estero Boulevard in order to install the 
proposed deck therefore does not violate the parking requirements in the LDC. 
 
Additionally, with ever increasing traffic congestion on Estero Boulevard, especially on this 
section of the roadway approaching the Sky Bridge, and with direction from the Town’s 
Comprehensive Plan (Policy 7-H-10) to limit the number of access points and ‘take 
advantage of any suitable opportunities to consolidate street connections into fewer access 
points onto Estero Boulevard’ Staff is fully supportive of removing the six (6) parking spaces.  
This action, while reducing the overall number of parking spaces serving the restaurant use 
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on the subject property, will have a much greater overall positive impact on Estero 
Boulevard and its daily users by eliminating the pedestrian/vehicular conflicts on this 
frontage and improving traffic flow at peak periods of travel.  
The applicant indicates that they intend to operate between the hours of 7:00 am and 2:00 
am, hours that are within the allowable  limits set forth in Town Ordinance 96-06, which 
prohibit service of alcohol between 2:00 am and 7:00 am throughout Fort Myers Beach. 
They are also requesting permission to provide acoustic music from 11:00 am to 10:00 pm 
Monday through Friday.  
 
Although the applicant has proposed these operation and entertainment hours, Town 
Council may find that a condition(s) is (are) necessary to protect the public health, safety, 
and welfare.   
 
Public Works Director, Cathie Lewis, provided Staff with a memo detailing preliminary 
comment regarding the proposed use. See Exhibit D. Public Works comments deal most 
directly with issues that can be addressed at the time of the limited review development 
order, i.e. providing stormwater drainage under the proposed deck and repositioning the 
required ADA parking spaces so they do not encroach into the Palermo Circle right-of-way. 
The other comment relates to the proposed roof extending into the surrounding right-of-
way. Upon review of the site details, Exhibit C, there is a corner of the proposed metal roof 
that would encroach into the right-of-way. The Commercial Design Standards, beginning in 
Section 34-991, encourage overhangs into the right-of-way. With Public Works’ concern in 
mind, Staff recommends that any approval of the applicant’s request include a conditionthat 
the roof must be in compliance with Section 34-995(e) which regulates facade projections, 
to ensure that any overhang does not exceed the allowable limits set forth in that section.  
 
 
Findings and Conclusions: 

1. Whether there exist changed or changing conditions [that] make approval of the 
request appropriate. 
 

The Comprehensive Plan notes in the Consensus on Commercial Uses: “The 
present concentration of commercial uses in the Times Square area is good 
for Fort Myers Beach. Despite severe congestion during peak season, Times 
Square has always provided an urban beach environment that does not exist 
anywhere else in Lee County, and which cannot be easily duplicated because 
of today’s floodplain regulations. The recent…….improvements have sparked 
a renewed interest in Times Square among most islanders and have spurred 
a healthy movement to upgrade existing buildings.” 
 
As contemplated in the Comprehensive Plan, the Times Square/Downtown 
area has continued to emerge as a vibrant urban core for the Town, and as 
such, that area can support a more intensive variety of uses that are 
appealing and attractive to residents and visitors alike. The applicant’s 
request is consistent with this policy.  
 
Furthermore, with increasing congestion and traffic delays on Estero 
Boulevard, and the delay in Lee County making improvements to that right-
of-way, the Comprehensive Plan encourages any opportunity to remove 
traffic obstacles and improve traffic flow should be encouraged and 
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supported. The applicant’s request to remove six (6) back-out parking 
spaces is consistent with this policy.  
 

2. Whether the request is consistent with the goals, objectives, policies, and intent of 
the Fort Myers Beach Comprehensive Plan. 
 

The subject property is located in what the Comprehensive Plan terms the 
Downtown Core. The Comprehensive Plan describes a vision for this area 
that “boasts a revitalized entertainment area with tree-shaded outdoor 
cafes, pedestrian streets, and an ‘Old Estero Island’ character to the 
buildings.”  
 
Further, in both the Community Design Element and the Future Land Use 
Element, the Comprehensive Plan describes a vision for the Downtown 
Core/Times Square area as a “nucleus of commercial and tourist activities” 
with pedestrian oriented commercial uses that enhance the experience of 
both the resident and visitor. The applicant’s request is consistent with this 
vision. 
 

3. Whether the request meets or exceeds all performance and locational standards set 
forth for the proposed use. 
 

The very nature of this application indicates that the requested use of 
consumption on premises is not a use allowable by right on the subject 
property. It is however, a use permitted by special exception. (See Section 
34-1264(a)(2)). 
 
The applicant’s request is appropriate at this site due to the subject 
property’s location in the Downtown Core Area. Outdoor dining, both on 
private and on public property is encouraged by the Comprehensive Plan 
and the Land Development Code. Approval of the applicant’s request, along 
with conditions requiring appropriate building permits, will ensure that all 
performance standards are met.  
 

4. Whether the request will protect, conserve, or preserve environmentally critical 
areas and natural resources. 
 

The applicant’s request will have no negative effects on the environmentally 
critical areas and natural resources of Fort Myers Beach because the subject 
property is located in an established commercial district, landward of the 
coastal construction line(s) and far from environmentally critical areas and 
sensitive natural resources. Approval of the applicant’s request should be 
conditioned to require that any outdoor lights meet with the Sea Turtle 
lighting requirements.  
 

5. Whether the request will be compatible with existing or planned uses and not cause 
damage, hazard, nuisance, or other detriment to persons or property. 
 

The subject property and the area immediately surrounding it is within the 
Pedestrian Commercial future land use category.  The Comprehensive Plan’s 
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vision for this area does not require that it be transformed from an 
intensively commercial area into a primarily residential district or any other 
use. It possesses a vibrant mix of uses, and as such, Staff feels the applicant’s 
request is compatible and appropriate within its neighborhood. 
 

6. Whether the requested use will be in compliance with applicable general zoning 
provisions and supplemental regulations pertaining to the use set forth in LDC Chapter 
34. 
 

The consumption on premises of alcoholic beverages on the subject 
property will be required to comply with the applicable standards in the 
Fort Myers Beach LDC including, but not limited to §34-1264. Staff 
recommends finding that the requested use, as conditioned, is in compliance 
with applicable general zoning provisions and supplemental regulations 
pertaining to the use set forth in LDC Chapter 34. 

 
 

III. RECOMMENDATION 
Staff recommends APPROVAL WITH CONDITIONS of the requested special exception in 
the DOWNTOWN zoning district to expand the area where outdoor consumption on 
premises is permitted to include 636 ± square feet of a proposed new deck at the front of 
the existing building on the subject property. Recommended conditions for approval are as 
follows: 
 

1. Consumption on premises is limited to the building located on the subject property 
at 1249 Estero Boulevard and both the existing upper, and proposed new lower 
outdoor decks depicted on the attached Exhibit C. 

2. Hours of operation for consumption on premises shall be limited to the hours of 
7:00 AM to 2:00 AM, daily for both inside the building and the outdoor deck area.  

3. Acoustic music shall be limited to from 11:00am to 10:00 pm Monday through 
Friday. 

4. Any proposed roof overhangs and/or projections must meet the Commercial Design 
Standards set forth in LDC Section 34-991 and specifically Section 34-995(3). 

5. All work proposed to be done will require a Limited Review Development Order and 
any other permits determined to be necessary at the time of permitting. 

 
IV. CONCLUSION 
Staff recommends APPROVAL WITH CONDITIONS of the requested special exception in 
the DOWNTOWN zoning district to expand the area where outdoor consumption on 
premises is permitted to include 636 ± square feet of a proposed new deck at the front of 
the existing building on the subject property.  
 
 
Exhibits: 
Exhibit A – Lee County Administrative Approval COP-93-007 
Exhibit B – Site Survey and proposed deck site plan 
Exhibit C – Proposed building details 
Exhibit D – Public Works Director memo 
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