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RESOLUTION	OF	THE	LOCAL	PLANNING	AGENCY	OF	
THE	TOWN	OF	FORT	MYERS	BEACH	FLORIDA	

RESOLUTION	NUMBER	2012‐	016	
FMBSEZ2012‐0001	(Smokin’	Oyster	Brewery)	

	
	
WHEREAS,	 applicant	 William	 Freeman	 has	 requested	 a	 special	 exception	 in	 the	
DOWNTOWN	zoning	district	to	allow	the	expansion	of	outdoor	seating,	with	consumption‐
on‐premises,	 into	 the	 Town	 right‐of‐way	 (Old	 San	 Carlos	 Blvd	 and	 Third	 Street)	
immediately	adjacent	to	the	restaurant	located	on	the	applicant’s	property;	and		
	
WHEREAS,	the	subject	property	is	located	at	and	adjacent	to	340	Old	San	Carlos	Boulevard,	
Fort	Myers	Beach,	FL		33931;	and			
	
WHEREAS,	the	applicant	has	 indicated	that	the	STRAP	for	the	restaurant	parcel	 is	24‐46‐
23‐W3‐00203.0010	 and	 the	 legal	 description	 of	 the	 restaurant	 parcel	 is	 Lot	 1	 Block	 3	
Business	Center	subdivision	as	recorded	on	Page	9	Plat	Book	9;	and		
	
WHEREAS,	a	public	hearing	on	this	matter	was	legally	advertised	and	held	before	the	Local	
Planning	Agency	(LPA)	on	October	9,	2012;	and		
	
WHEREAS,	at	 the	hearing	 the	LPA	gave	 full	and	complete	consideration	 to	 the	request	of	
Applicant,	 recommendations	 of	 staff,	 the	 documents	 in	 the	 file,	 and	 the	 testimony	 of	 all	
interested	 persons,	 as	 required	 by	 Fort	 Myers	 Beach	 Land	 Development	 Code	 (LDC)	
Section	34‐88.	
	
IT	IS	HEREBY	RESOLVED	BY	THE	LPA	OF	THE	TOWN	OF	FORT	MYERS	BEACH,	FLORIDA,	
as	follows:	
	
Based	upon	 the	presentations	by	 the	applicant,	 staff,	 and	other	 interested	persons	at	 the	
hearing,	 and	 review	of	 the	 application	and	 the	 standards	 for	 granting	 special	 exceptions,	
the	 LPA	 recommends	 the	 following	 findings	 of	 fact,	 conditions	 for	 approval,	 and	
conclusions	for	consideration	by	the	Town	Council:	
	
The	LPA	recommends	that	the	Town	Council	APPROVE/DENY	the	applicant’s	request	for	a	
special	 exception	 in	 the	 DOWNTOWN	 zoning	 district	 to	 allow	 the	 expansion	 of	 outdoor	
seating,	with	 consumption‐on‐premises,	 into	 the	Town	right‐of‐way	 (Old	San	Carlos	Blvd	
and	 Third	 Street)	 immediately	 adjacent	 to	 the	 restaurant	 located	 on	 the	 applicant’s	
property,	with	any	approval	subject	to	the	following	conditions:		
	
RECOMMENDED	CONDITIONS	OF	APPROVAL:	
	

1. Consumption	on	premises	is	limited	to	the	building	located	on	the	subject	property	at	340	Old	
San	Carlos	Blvd	and	the	additional	areas	as	depicted	on	the	attached	Exhibit	B.	
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2. All	 conditions	 of	 approval	 from	 Resolution	 05‐06	 remain	 in	 force	 with	 the	 exception	 of	
Condition	#4	

	
3. Hours	of	operation	 for	consumption	on	premises	shall	be	 limited	 to	 the	hours	of	7:00	AM	 to	

2:00	AM,	daily	 for	 inside	 the	building	and	 the	additional	deck	area.	Hours	 of	 operation	 for	
consumption	on	premises	 for	 the	Old	San	Carlos	Boulevard	 sidewalk	are	 shall	be	 limited	 to	
10am	to	12	midnight,	daily.	

	
4. Upon	approval	of	the	special	exception,	the	applicant	must	enter	into	a	lease	agreement	with	

the	Town,	to	be	renewed	annually,	with	rates	as	set	forth	by	Town	Council,	for	the	use	of	the	
Town	 right‐of‐way	 on	 both	 Old	 San	 Carlos	 Boulevard	 and	 Third	 Street.	 Additionally,	 the	
applicant	will	execute	a	hold	harmless	agreement	with	the	Town	for	the	use	of	such	right‐of‐
way.	If	the	applicant	fails	to	renew	the	annual	lease,	this	Special	Exception	shall	be	rendered	
null	and	void.	

	
5. All	uses	of	Town	property	are	subject	to	the	conditions	established	in	LDC	Section	34‐678(f).		

	
6. All	work	proposed	to	be	done	will	require	Limited	Review	Development	Order	and	any	other	

permits	determined	to	be	necessary	at	the	time	of	permitting	
	

	
RECOMMENDED	FINDINGS	AND	CONCLUSIONS:	
	
In	 accordance	 with	 the	 requirements	 of	 LDC	 Sections	 34‐84	 and	 34‐88	 regarding	
consideration	 of	 eligibility	 for	 a	 special	 exception,	 the	 LPA	 recommends	 that	 the	 Town	
Council	make	the	following	findings	and	reach	the	following	conclusions:	
	

1. Changed	or	changing	conditions	do/do	not	exist	that	make	the	requested	approval,	
as	conditioned,	appropriate:	

	
2. The	requested	special	exception,	as	conditioned,	is/is	not	consistent	with	the	goals,	

objectives,	policies,	and	intent	of	the	Fort	Myers	Beach	Comprehensive	Plan:		
	

3. The	requested	special	exception,	as	conditioned,	meets	or	exceeds/does	not	meet	
or	exceed	all	performance	and	locational	standards	set	forth	for	the	proposed	use.	
	

4. The	requested	special	exception,	as	conditioned,	will/will	not	protect,	conserve,	or	
preserve	environmentally	critical	areas	and	natural	resources:	

	
5. The	requested	special	exception,	as	conditioned,	will/will	not	be	compatible	with	

existing	or	planned	uses	and	will/will	not	cause	damage,	hazard,	nuisance	or	other	
detriment	to	persons	or	property:	

	
6. The	 requested	 special	 exception,	 as	 conditioned,	will/will	 not	 be	 in	 compliance	

with	 the	 applicable	 general	 zoning	 provisions	 and	 supplemental	 regulations	
pertaining	to	the	use	set	forth	in	LDC	Chapter	34:	
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The	 foregoing	 Resolution	 was	 adopted	 by	 the	 LPA	 upon	 a	 motion	 by	 LPA	 Member	
_______________________________	 and	 seconded	 by	 LPA	 Member	 ____________________________	 and	
upon	being	put	to	a	vote,	the	result	was	as	follows:	
	
	
Joanne	Shamp,	Chair		 AYE/NAY	 	 Dan	Andre,	Member	 	 AYE/NAY		
Al	Durrett,	Member	 	 AYE/NAY					 	 John	Kakatsch,	Member	 AYE/NAY	
Jane	Plummer,	Member	 AYE/NAY	 	 Alan	Smith,	Member			 AYE/NAY	
Hank	Zuba,	Member											 AYE/NAY	

	
	
DULY	PASSED	AND	ADOPTED	THIS	9th	day	of	OCTOBER,	2012.	
	
	
Local	Planning	Agency	of	the	Town	of	Fort	Myers	Beach	
	
By:_________________________________	
					Joanne	Shamp,	LPA	Chair	
	
	
	
Approved	as	to	legal	sufficiency:	 	 	 ATTEST:	
	
By:___________________________________	 	 	 By:__________________________________	
	 Fowler	White	Boggs,	P.A.	 	 	 	 Michelle	Mayher	

LPA	Attorney			 	 	 	 	 Town	Clerk	
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Town of Fort Myers Beach 
COMMUNITY DEVELOPMENT DEPARTMENT 

STAFF REPORT 
 
 
 
TYPE OF CASE:  Special Exception  
 
CASE NUMBER:   SEZ2012-0001  
 
LPA HEARING DATE:  October 9, 2012 
 
LPA HEARING TIME:  9:00 AM 
 
 
I. APPLICATION SUMMARY 
 

Applicant:  William Freeman 
    David Easterbrook, authorized agent 

  
Request: A special exception in the DOWNTOWN zoning district to 

allow the expansion of outdoor seating, with consumption-
on-premises, into the Town right-of-way (Old San Carlos 
Blvd and Third Street) immediately adjacent to the building 
located on the subject property 

 
Subject property: BUSINESS CENTER 

BLK 3 PB 9 PG 9 
LOT 1 

  
Physical Address:  340 Old San Carlos Boulevard Fort Myers Beach FL, 33931 
 
STRAP #:  24-46-23-W3-00203.0010 

 
FLU:   Pedestrian Commercial 

 
Zoning:   DOWNTOWN 

 
Current use(s):  Restaurant with 4COP alcohol license 

 
 Adjacent zoning and land uses:  
 

North:  Vacant 
  DOWNTOWN 
  Pedestrian Commercial 
   



  Page 2 of 7 

South:  Parking Lot 
Commercial Planned Development (CPD) 

  Pedestrian Commercial 
 
East:   Parking Lot 

Commercial Planned Development (CPD) 
  Pedestrian Commercial 
 
West:   Parking Lot 

Commercial Planned Development (CPD) 
  Pedestrian Commercial 
 

 
 

II. BACKGROUND AND ANALYSIS 
 
Background:  
The applicant has requested a special exception in the DOWNTOWN zoning district to allow 
consumption-on-premises and expansion of the outdoor seating area, into the Town right-
of-way (Old San Carlos Blvd and Third Street) that is immediately adjacent to the Smokin’ 
Oyster Brewery restaurant.  
 
Land Development Code (LDC) Section 34-1264(a)(2)(a)(2) requires a special exception 
when an establishment wants to provide outdoor seating for patrons to consume alcoholic 
beverages.  
 
Smokin’ Oyster Brewery, 340 Old San Carlos Boulevard, is a restaurant with a full service 
bar and liquor license (4COP which includes beer, wine and liquor) located at the corner of 
Old San Carlos Boulevard and Third Street in the Downtown area of Fort Myers Beach. The 
restaurant is a popular dining establishment and wishes to expand their serving capacity. 
They are requesting to expand their dining and service area to incorporate two additional 
areas. The first area, a covered deck addition extending into the right-of-way for Third 
Street, measures 364 square feet; the second area, an existing paver sidewalk that is part of 
the Old San Carlos Boulevard improvements, measures 768 square feet. These areas are 
depicted on the attached Exhibit A.  
 
The applicant is also requesting a waiver from the parking requirements that the additional 
restaurant area would require.  
 
Analysis: 
The subject property is located in the DOWNTOWN zoning district within walking distance 
to Times Square from Old San Carlos Boulevard. This district is home to a variety of 
establishments offering a range of food and beverage options, so a request for outdoor 
consumption on premises itself is not a unique or unusual request. In this case, however,  
the applicant is requesting to expand their outdoor consumption on premises area into the 
Town right-of-way.  
 
Any use of the Town right-of-way by a business requires a lease agreement, monthly or 
annual rent payments and a hold harmless agreement. The applicant understands that any 
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approval of the proposed use into one or both Town right-of-ways – Third Street and Old 
San Carlos Boulevard – will require these documents and agreements. 
 
The Town currently leases its right-of-way in various places across the island.  The most 
common area where this occurs is Times Square, where six (6) businesses lease portions of 
the pedestrian plaza for private commercial uses. The Town also has a lease with another 
business across Old San Carlos Boulevard from the subject property, so in this respect, the 
applicant’s request is not inconsistent with the surrounding properties. Furthermore, LDC 
Section 34-678(f) describes, in detail, the rules and regulations for restaurants extending 
their operations onto public property. The only element that Section 34-678(f) does not 
address is including the sales and consumption of alcohol onto public property via these 
extensions.  
 
Staff is confident, however, that the LDC gives clear guidance to the approvals necessary for 
outdoor consumption on premises through the regulations found in Section 34-1264(a)(2). 
These requirements have resulted in the property owner bringing this application forward 
as a special exception for public hearing.  
 
The subject property is located in the DOWNTOWN zoning district and is surrounded by 
and within walking distance of other establishments that have outdoor consumption on 
premises. With this in mind, Staff is generally supportive of the requested use of expanding 
the outdoor consumption on premises for the existing restaurant.   Staff has, however, 
reviewed in more detail the  location and function of the requested use.   
 
The applicant is requesting two areas for expansion: 1) a covered deck area measuring 364 
square feet that extends into the Third Street right-of-way and 2) use of the entire paver 
sidewalk area, 768 square feet, that is immediately adjacent to the restaurant. .  See Exhibit 
A.  
 
Staff has no concerns with the proposed covered deck area, provided that all work is done 
up to current building and floodplain code and all required permits are pulled.  For the 
expansion into the sidewalk area, however, there are two main concerns: 1) dominion and 
control and 2) accessibility. 
 
Of greatest concern is how to define dominion and control (the defined limits) of the 
licensed premises. In most other outdoor consumption on premises special exception 
requests the Town has approved, the area proposed for outdoor expansion had been 
confined to a deck. A deck allows for a clear definition of the licensed area with material 
changes, railing requirements and other visual cues that assist law enforcement in 
determining the limits of the licensed premises. With the recent passage of Ordinance 12-
03, consumption on premises on the sandy beach requires a rope and post configuration to 
define the licensed premises. Businesses in Times Square use either a small fence to define 
their licensed premises or a change in color of the paver bricks.  
 
The applicant has not proposed anything that will provide physical visual cues to define the 
area of dominion and control for the sidewalk area. That being said, an argument could be 
made that the curb between the sidewalk and the edge of pavement of Old San Carlos is 
clear definition. The curb does extend for three of the four sides of the area in question, and 
the final side (southern most edge of the building to the street) could be defined with 
something as simple as a few potted plants to mark the area.  



  Page 4 of 7 

 
An additional concern of both Community Development and Public Works Staff is the 
accessibility of the sidewalk. At its narrowest, the sidewalk is 15’ wide. The applicant is 
proposing to utilize approximately half of that width for a single row of tables and a ‘waiting 
bench’. See Exhibit A. The minimum ADA requirement for an accessible sidewalk is 5’ which 
is met by the proposal. If restaurant patrons are standing in that clear zone waiting to be 
seated and/or served, accessibility and a clear pathway for sidewalk users could become an 
issue. However, a condition requiring the restaurant to maintain a clear path at all times to 
ensure proper accessibility could resolve this issue.  
 
Prior to submitting the application, the applicant met with Staff (Community Development 
and Public Works), the Lee County Sherriff’s Office and a local officer with Florida’s Division 
of Alcoholic Beverages and Tobacco (ABT).  
 
ABT did not identify any concerns over the request, provided that it met all local (i.e. Town) 
zoning requirements. 
 
Lt. Ciolino of the Lee County Sherriff’s Office responded to Staff’s email requesting the 
ability to  review and comment on of the applicant’s request. See Exhibit B.  Lt. Ciolino did 
express a concern over patrons blocking the sidewalk (an existing condition) and the 
serving and consuming of alcohol on the sidewalk. He closed his email with the following: 
“We as Law Enforcement officers do not write code, make policy, or approve licensing for the 
town. We also are NOT in the business of interfering with the growth of any small business. I do 
not approve of or disapprove of Mr. Freemans request, I am simply pointing out my areas of 
concern as you requested.”  
 
Public Works Staff, like Community Development Staff, identified concerns over dominion 
and control, noting a specific concern concerning restaurant patrons loitering around the 
intersection of Third Street and Old San Carlos and the potential of car/pedestrian conflict; 
as well as maintaining sidewalk accessibility. Further, as the department responsible for 
maintaining the sidewalk and street furniture in the proposed expansion area, concerns 
were raised about additional trash and maintenance resulting from the request. The 
applicant stated in a meeting with Staff that they understood this concern and noted that it 
would be in their interest as well to help ensure the cleanliness of the sidewalk because it 
would reflect poorly upon their business establishment.  
 
Additionally, the applicant requested two more items as part of this special exception; 1) a 
waiver from the additional parking required for the expanded dining and service area and 
2) modification of the hours of operation from the current 10am to 12 midnight (See Exhibit 
C for hours restrictions relative to Resolution 05-05) to 7am until 2am, the maximum 
allowed by Ord 96-06. . 
 
 The total proposed additional area is 1,132 square feet. Utilizing the requirements found in 
Section 34-2020(d)(2) and the off-street parking reductions found in Section 34-676, the 
applicant would be required to provide 5 additional parking spaces to accommodate the 
increase in restaurant dining and service area. It should be noted that currently the subject 
property does not provide any on-site parking because the parcel is too small to 
accommodate it. The property owner has been utilizing Town right-of-way, along Third 
Street, to meet the parking requirements for the restaurant. Staff has determined that this 
waiver request should be considered as part of the entire application request and should be 
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decided by Town Council after consideration in public hearing by the Local Planning 
Agency.  
 
 
The applicant indicates they intend to operate between the hours of 7:00 am and 2:00 am, 
hours that are at the maximum set forth in Town Ordinance 96-06. Resolution 05-06, (See 
Exhibit C) which granted the original approval for consumption on premises, established 
three different sets of hours. Town Council may find that a new condition modifying these 
hours of operation is necessary to simplify this element for both the restaurant’s benefit and 
for ease of enforcement.  
 
Overall this request for outdoor consumption on premises in the Town right-of-way and on 
Town sidewalk is a case of first impression for Staff. There is no precedent to guide Staff in 
making its recommendation. However, provided appropriate conditions are included, Staff 
is of the opinion that the request is compatible with the surrounding property.  
 
 
 
Findings and Conclusions: 

1. Whether there exist changed or changing conditions [that] make approval of the 
request appropriate. 
 

The Comprehensive Plan notes in the Consensus on Commercial Uses: “The 
present concentration of commercial uses in the Times Square area is good 
for Fort Myers Beach. Despite severe congestion during peak season, Times 
Square has always provided an urban beach environment that does not exist 
anywhere else in Lee County, and which cannot be easily duplicated because 
of today’s floodplain regulations. The recent…….improvements have sparked 
a renewed interest in Times Square among most islanders and have spurred 
a healthy movement to upgrade existing buildings.” 
 
As contemplated in the Comprehensive Plan, the Times Square/Downtown 
area has continued to emerge as a vibrant urban core for the Town, and as 
such the area can support a more intensive variety of uses that are appealing 
and attractive to residents and visitors  alike. The applicant’s request is 
consistent with this policy.  
 

2. Whether the request is consistent with the goals, objectives, policies, and intent of 
the Fort Myers Beach Comprehensive Plan. 
 

The subject property is located in what the Comprehensive Plan terms the 
Downtown Core. The Comprehensive Plan describes a vision for this area 
that “boasts a revitalized entertainment area with tree-shaded outdoor 
cafes, pedestrian streets, and an ‘Old Estero Island’ character to the 
buildings.”  
 
Further, in both the Community Design Element and the Future Land Use 
Element, the Comprehensive Plan describes a vision for the Downtown 
Core/Times Square area as a “nucleus of commercial and tourist activities” 
with pedestrian oriented commercial uses that enhance the experience of 
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both the resident and visitor. Further emphasizing this policy is Section 34-
678(f) which provides for use of public property for outdoor dining. The 
applicant’s request is consistent with this vision. 
 

3. Whether the request meets or exceeds all performance and locational standards set 
forth for the proposed use. 
 

The very nature of this application indicates that the requested use of 
consumption on premises is not a use allowable by right on the subject 
property. It is however, a use permitted by special exception. (See Section 
34-1264(a)(2)). 
 
The applicant’s request is appropriate at this site due to the subject 
property’s location in the Downtown Core Area. Outdoor dining, both on 
private and on public property is encouraged by the Comprehensive Plan 
and the Land Development Code. Approval of the applicant’s request along 
with conditions requiring appropriate building permits and leases for the 
use of Town right-of-way will ensure that all performance standards are 
met.  
 

4. Whether the request will protect, conserve, or preserve environmentally critical 
areas and natural resources. 
 

The applicant’s request will have no negative effects on the environmentally 
critical areas and natural resources of Fort Myers Beach because the subject 
property is located in an established commercial district, landward of the 
coastal construction line(s) and far from environmentally critical areas and 
sensitive natural resources. 
 

5. Whether the request will be compatible with existing or planned uses and not cause 
damage, hazard, nuisance, or other detriment to persons or property. 
 

The subject property and the area immediately surrounding it is within the 
Pedestrian Commercial future land use category.  The Comprehensive Plan’s 
vision for this area does not require that it be transformed from an 
intensively commercial area into a primarily residential district or any other 
use. It possesses a vibrant mix of uses, and as such, Staff feels the applicant’s 
request is compatible and appropriate within its neighborhood. 
 

6. Whether the requested use will be in compliance with applicable general zoning 
provisions and supplemental regulations pertaining to the use set forth in LDC Chapter 
34. 
 

The consumption on premises of alcoholic beverages on the subject 
property will be required to comply with the applicable standards in the 
Fort Myers Beach LDC including, but not limited to §34-671 et seq. and 34-
1264. Staff recommends finding that the requested use, as conditioned, is in 
compliance with applicable general zoning provisions and supplemental 
regulations pertaining to the use set forth in LDC Chapter 34. 
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III. RECOMMENDATION 
Staff recommends APPROVAL WITH CONDITIONS of the requested special exception to 
expand outdoor seating with consumption-on-premises into the Town right-of-way.  
Recommended conditions for approval are as follows: 
 

1. Consumption on premises is limited to the building located on the subject property 
at 340 Old San Carlos Blvd and the additional areas as depicted on the attached 
Exhibit B. 

2. All conditions of approval from Resolution 05-06 remain in force with the exception 
of Condition #4 

3. Hours of operation for consumption on premises shall be limited to the hours of 
7:00 AM to 2:00 AM, daily for inside the building and the additional deck area. Hours 
of operation for consumption on premises for the Old San Carlos Boulevard 
sidewalk are shall be limited to 10am to 12 midnight, daily. 

4. Upon approval of the special exception, the applicant must enter into a lease 
agreement with the Town, to be renewed annually, with rates as set forth by Town 
Council, for the use of the Town right-of-way on both Old San Carlos Boulevard and 
Third Street. Additionally, the applicant will execute a hold harmless agreement 
with the Town for the use of such right-of-way. If the applicant fails to renew the 
annual lease, this Special Exception shall be rendered null and void.  

5. All uses of Town property are subject to the conditions established in LDC Section 
34-678(f).  

6. All work proposed to be done will require Limited Review Development Order and 
any other permits determined to be necessary at the time of permitting 

 
IV. CONCLUSION 
Staff recommends APPROVAL WITH CONDITIONS of the requested special exception to 
expand outdoor seating with consumption-on-premises into the Town right-of-way.  
 
 
Exhibits: 
Exhibit A – Site Plan 
Exhibit B – Email from Lt. Ciolino 
Exhibit C – Resolution 05-06 
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