
Memorandum 
 
TO: Walter Fluegel, DCD Director 

FROM: Marilyn W. Miller 

DATE: June 11, 2012 

RE: Seagrape Subdivision Minimum Use Determination 

 

 
The Town has received an application for a Minimum Use Determination for property located in 
Seagrape Subdivision.  The Town Comprehensive Plan’s “Procedures and Monitoring” section 
includes a subsection entitled “Administrative Interpretations” (Page 15-3) which states that 
persons or entities can obtain administrative interpretations of the single-family residence 
provision contained in subsection E.  Subsection B.2. states that the Local Planning Agency’s 
attorney shall review each application for an administrative interpretation and request additional 
information or conduct research as necessary.  That subsection further provides as follows: 

The Local Planing (sic) Agency’s attorney may issue a written administrative interpretation or 
may, at the attorney’s sole discretion, refer the request to the Local Planning Agency which will 
then make the administrative interpretation.    

Subsection D. under “Administrative Interpretations” further provides that an administrative 
interpretation may be appealed to the Town Council by the filing of a written request within 
fifteen days after the administrative interpretation is issued.   
 
Please be advised that, due to the unique issues involved in this request, I have decided to 
exercise the discretion given to me by the Town’s Comprehensive Plan and refer the request to 
the Local Planning Agency (LPA) for the administrative interpretation.  In referring this matter 
to the LPA, I am including the following discussion and analysis of the facts and issues involved.  
The action of the LPA in issuing the administrative interpretation is subject to appeal to the 
Town Council.  Such an appeal can be initiated by either the applicant or the Town Manager.   

 
The property in question is listed in the Lee County Property Appraiser’s records under two 
separate STRAP numbers:  19-46-24-W3-0120B.0120 and 19-46-24-W3-0120C.0060.  The first 
parcel consists of approximately 16 platted lots in Seagrape Subdivision (Exhibit A - Plat Map).  
The second parcel consists of approximately 24 platted lots in Seagrape Subdivision.  Seagrape 
Subdivision was platted in 1919.  Each platted lot in the Seagrape Subdivision is approximately 
50 feet wide and 110 feet deep, or 5,500 square feet per platted lot.  The deeds for these parcels 
indicates that ownership of three of the platted lots excludes a strip of property that is 7 feet in 
width, which means that those three lots are only 4,720 square feet in area.  It appears that these 
properties were acquired by the current owner on April 30, 2002, having purchased them from 
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Lerria K. Higgins, Trustee and Charles S. Kelley.  The documentary stamps on the deed indicate 
a total purchase price for the two parcels of $173,367. 
 
A portion of the property is subject to a Conservation Easement granted to the Florida 
Department of Environmental Regulation (DER) by Sea Grape Bay Development, et. al. in 1989 
(Exhibit B - Conservation Easement).  This coincides with the development, commencing in 
1989, of the Sea Grape Bay Condominium on adjacent property.  That development, which 
occurred on adjacent property, was approved by Lee County for construction of a 20 unit 
condominium.  The conservation easement covers approximately one-half of the property that is 
the subject of this request, and specifically covers lots 21 through 27 of Block B, plus lots 9-15 
and 32-38 of Block C.  The conservation easement specifically prohibits the construction of any 
buildings, roads or other structures of any kind without the written consent of DER.      

 
When the applicant acquired the property in 2002, the land use and zoning was still Lee County.  
The future land use under Lee County was “Wetlands” and the zoning was RM-2.  The current 
land use for this property is “Wetlands” (Exhibit C - Town Future Land Use Map)and the current 
zoning is EC (Environmentally Critical)(Exhibit D - Town Zoning Map).  The Town’s 
“Wetlands” land use category was applied to the property in 1999 and the EC zoning was put in 
place in 2003.   
 
Policy 4-B-9 of the Comprehensive Plan describes the “Wetlands” land use category as follows: 

 
“WETLANDS”:  a conservation district applied to all remaining wetlands.  The maximum density 
of residential development here is 1 dwelling units (sic) per 20 acres.  Other allowable uses, if 
compatible with wetland functions, are passive recreation, walking access to tidal waters 
(boardwalks and docks), and restoration of degraded habitats.  Prohibited activities include 
placement of fill material; dredging of boat basins and channels; placement of seawalls or other 
shoreline stabilization; and removal of native vegetation.   
 

A description of the EC zoning district is contained in Section 34-652 of the Land Development 
Code.  That section states, in pertinent part: 
 

 Sec. 34-652. EC (Environmentally Critical) zoning district. 
 (a)  Purpose.  the purpose of the EC zoning district is to designate beaches and significant 
wetlands whose preservation is deemed critical to the Town of Fort Myers Beach through its 
comprehensive plan, including: 
 .  .  . 
 (2)  Wetlands that have been correctly designated in the “Wetlands” category on the 
future land use map. 
 
 (b)  Intent.  The application of the EC district is intended to prevent a public harm by 
precluding the use of land for purposes for which it is unsuited in its natural state and which 
injures the rights of others or otherwise adversely affects a defined public interest. 
 .  .  . 
 (d)  Permitted uses.  In the EC district, no land or water use shall be permitted by right 
except for those uses and developments permitted by the Fort Myers Beach Comprehensive Plan 
in wetlands, beaches, or critical wildlife habitats, as applicable… 
 .  .  . 
 (e)  Special exception uses and structures.  Upon a finding that the proposed use or 
structure is consistent with the standards sect forth in §34-88, as well as all other applicable town 
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regulations, the town council may permit any specific use or structure from the following list as a 
special exception, subject to conditions set forth in this chapter and in the resolution of approval: 
 .  .  . 
 (3)  Single-family residence and its customary accessory uses at a maximum density of 
one dwelling unit per twenty acres. [Emphasis supplied] 
 

The single family residence provision permits the construction of one single-family residence on 
property that is not in compliance with the density requirements of the comprehensive plan.  
Typically, this is applied in instances where an owner has an undeveloped single substandard 
platted lot that is rendered nonconforming as to lot size or density when more restrictive 
regulations are adopted for that property. 
 
In March 2011, the applicant requested an administrative interpretation and correction of the 
“Wetlands” land use designation for the subject property from the Town.  Specifically, the 
request relied on a provision in the Town’s Comprehensive Plan that states that an administrative 
interpretation can be obtained as to whether an area has been or should have been designated 
“Wetlands” on the basis of a clear factual error.  In a letter dated May 11, 2011, I, as the Town’s 
Attorney, issued the administrative interpretation that the “Wetlands” designation on the Future 
Land Use Map for this property was not the result of a clear factual error.  I based that 
interpretation, in part, on the fact that the applicant received, on November 24, 2010, a formal 
determination from the South Florida Water Management District (SFWMD) concerning what 
portions of the property were wetlands and surface waters.  That determination from SFWMD 
concluded that for the 6.25 acre parcel, 3.85 acres are wetlands and 0.81 acres are other surface 
waters.  The uplands, as determined by SFWMD, constitute approximately 1.59 acres, all of 
which are in Block “C”(Exhibit A - Plat Map).  There are no uplands in Block “B.”  A copy of 
my letter determination, along with a copy of the wetlands determination from SFWMD, is 
attached for your convenient reference (Exhibit E - Mapping Error Determination).  As pointed 
out in my letter determination, the applicant never appealed the SFWMD wetlands determination 
so that determination is final and binding.  In addition, my letter advised that the property owner 
could make application to the Town for a small scale land use map amendment but no 
application has ever been filed with the Town.    
 
Sec. 34-3274 of the LDC contains requirements and regulations relating to Minimum Use 
determinations.  A copy of that Section is Attached hereto.  Of particular note is subsection (c) 
Which states: 
 

Lots qualifying for a minimum use determination may not place the home, 
accessory structures, or driveways on any land in the “Wetlands” or “Recreation” 
category on the future land use map of the comprehensive plan. 
 

As indicated above, the current land use for the entire property is “Wetlands.”  It was 
recommended that the applicant apply for a land use change that would permit development but 
that has not occurred.  At present, therefore, the LDC does not permit construction of a single 
family residence on any of the property that is the subject of this application.  Section 34-632(6) 
of the LDC provides that the Town Council may, in its discretion, permit the transfer of density 
from one parcel to another provided certain conditions, as established by Policy 4-C-8 of the 
comprehensive plan, are met.  One of those conditions is that the parcels affected by the transfer 
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must be in close proximity to each other.  It does not appear that the applicant owns any property 
that is in close proximity to the subject parcels. 
 
Action Requested: 
The LPA, after reviewing and discussing the issues as outlined above, should render an 
administrative interpretation of whether the property owned by the applicant qualifies for a 
Minimum Use Determination which would entitle the applicant to one or more single-family 
dwelling units that can be constructed on one or more of the platted lots that do not currently 
comply with the density requirements of the Town’s comprehensive plan.  Once that 
determination is made, an appeal may be filed with the town council by either the applicant or 
Town staff. 
 
A Draft LPA Resolution (Exhibit F), has been attached for your reference. 
 
If you have any questions, please do not hesitate to contact me. 
 
cc: Terry Stewart, Town Manager 

Josh Overmyer, Planning Coordinator 
Joanne Semmer, Applicant’s Representative. 

  
Exhibits: 
A – Plat Map of Seagrape Subdivision 
B – Conservation Easement, recorded November 1989 in OR Book 2108 Page 3876 
C – Town of Fort Myers Beach Future Land Use Map 
D – Town of Fort Myers Beach Zoning Map 
E – 2011 Mapping Error Determination 
F – Draft LPA Resolution 



















Exhibit C 

Future Land Use Map 

 

 

 

 

 

 



Exhibit D 

Zoning Map 
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NOW THEREFORE BE IT RESOLVED, that the LPA hereby makes the 
administrative interpretation that the property owner/applicant IS/IS NOT entitled to a 
minimum use determination for ALL/A PORTION/ANY of the property based on the 
following findings of fact and conclusions of law:   

 
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW:  
 
1. The property MEETS/DOES NOT MEET/PARTIALLY MEETS the 

requirements contained in Section 34-3274 of the Land Development Code. 
 
2.  The property IS/IS NOT, therefore, entitled to ____ single family dwelling units 

that may either be transferred to another parcel, upon approval by Town Council 
pursuant to Section 34-632(6) of the Land Development Code, or said dwelling unit(s) 
may be constructed on the upland portion of the subject property after approval of a land 
use change and receipt of all applicable state and local permits. 
 
The foregoing Resolution was adopted by the LPA upon a motion by LPA Member 
______ and seconded by LPA Member _____ and upon being put to a vote, the result 
was as follows: 
 
Joanne Shamp, Chair  AYE/NAY Hank Zuba, Vice Chair  AYE/NAY 
Al Durrett     AYE/NAY John Kakatsch   AYE/NAY 
Jane Plummer   AYE/NAY Alan Smith   AYE/NAY 
Dan Andre   AYE/NAY 
 
DULY PASSED AND ADOPTED THIS ______  day of ___________ 2012.  

 
LPA of the Town of Fort Myers Beach 

 
By: ________________________________ 

          Joanne Shamp,  LPA Chair 
 
 
Approved as to legal sufficiency:   ATTEST: 
 
 
                                                                                  
By:___________________________ By: _____________________________ 
     Fowler, White, Boggs                Michelle Mayher  
     LPA Attorney          Town Clerk 
       






























































































