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MEMORANDUM

To:  Local Planning Agency
From: Frank Shockey, Interim Community Development Director
Date: April 22, 2009

RE:  Regulation of sexually oriented businesses

At LPA request, the Town Manager authorized Jerry Murphy of Murphy
Planning to study the practices of other communities in regulating sexually
oriented businesses and prepare updates to the Town’s ordinance addressing the
subject, which is somewhat aged. In addition to the draft ordinance containing
suggestions for possible Town policy, Mr. Murphy has provided voluminous
background material which has been encoded onto data discs for your reference.
The locations of these various examples and studies included are cataloged in
relation to their file names in the attached table of contents, for ease of retrieval
when using the disc.
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ORDINANCE 09-__

AN ORDINANCE OF THE TOWN OF FORT MYERS BEACH, FLORIDA, TO BE
KNOWN AS THE TOWN OF FORT MYERS BEACH OBSCENITY, PUBLIC
NUDITY, AND 'REGULATION
ORDINANCE; F DINAK 4 PROVIDING
AUTHORITY; TITLE AND CITATION; FINDING OF NECESSITY; PURPOSE,
INTENT, AND FINDINGS; DEFINITIONS; CLASSIFICATIONS; REQUIRING
LICENSES; INVESTIGATION OF APPLICATIONS AND ISSUANCE OF
LICENSES; FEES; INSPECTIONS; EXPIRATION OF _#ICENSES;
SUSPENSION OF LICENSES; REVOCATION OF LICENSES; PROHIBITING
TRANSFER OF LICENSES; PROVIDING LOCATION
ORIENTED BUSINESSES; REGULATIONS PERTAINING TO EMPLOYEE
RECORDS; ADDITION REGULATIONS FOR ADULT MOTELS;"ADDITIONAL
REGULATIONS FOR EXHIBITION OF SEX.UALL PLICIT  LIVE
ENTERTAINMENT OR MEDIA IN_VIEWING

‘ ' .NAL OPERAT!ONAL
ﬁiNESSES EXEMPTIONS;
JUDICIAL REVIEW,

the public safety ag
health, safety, moral
the citizens of. thé T

(,EWHE‘BEAS the concern over sexually transmitted diseases is a legitimate
health mmf;érn of the Town that demands reasonable regulation of sexually-
oriented businesses in order to protect the health and well-being of the citizens;
and

WHEREAS, licensing is a legiiimate and reasonable means of
accountability to ensure that operators of sexually-oriented businesses comply
with reasonable regulations and to ensure that operators do not knowingly allow
their establishments to be used as places of illegal sexual activity or solicitation;
and




WHEREAS, there is convincing documented evidence that sexually-
oriented businesses, because of their very nature, have a deleterious effect on
both the existing businesses around them and the surrounding residential areas
adjacent to them, causing increased crime and the downgrading of property
values; and

WHEREAS, it is recognized that sexually-oriented businesses, due to their
nature, have serious objectionable operational characteristics, part1cularly when
they are located in ciose promm;ty to each other thereby contnb in

adverse effects and thereby protect the health, safety,“and
citizenry; protect the citizens from increased crime; preserv

preserve the property values and character of surro F
deter the spread of urban blight; and

WHEREAS, the Town Councit has -
alone do not adequately protect the h
citizens and visitors of the Town; and

SECTION 1: Authority.

This Ordinance is enacted pursuant to the provisions of Chapter 85-494,
Laws of Florida, Chapters 163 and 166, Florida Statutes, and other applicable
provisions of law.

SECTION 2: Title and Citation.
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This Ordinance will be known and cited as the "TOWN OF FORT MYERS
BEACH OBSCENITY, PUBLIC NUDITY, AND SEXUALLY-ORIENTED
BUSINESSES REGULATION ORDINANCE.”

SECTION 3. Finding of Necessity.
The Town Council finds that the passage of regulations and restrictions

regarding obscenity, public nudity, and sexually-oriented busmesses within the
Town as set forth elsewhere in this Ordinance is necessary fo L

SECTION 4. Purpose, Intent, and Findings.

A Purpose and Intent. It is the purpose of thi

concentration of sexually-oriented busin ;.‘ ~>6Wn and alleviate the
adverse secondary effects of sexually-or w»d”ﬁihalfxslneeses on adjacent and
f.this ord?‘:;:lanee have neither the purpose

nor effect of imposing a limitation

communicative materials, including, sexuallyzoriented materials. It is neither the

intent nor effect of this ordinange to' ﬁestnct or deny access by adults to sexually-
onented materials protectea»»b ithe th@t Amendment or to deny access by the

ava‘ggable lg tka%fCounml and on findings incorporated in the cases of City of
Renfen V. F}%laytfme Theatres, Inc., 475 U.S. 41 (1986), Young v. American Mini
Theatres«, 4&6 U.S. 50 (1976), Bames v. Glen Theatre, Inc., 501 U.S. 560 (1991),
City of Erie v. Pap’s A.M., TDA “Kandyland”, 529 U.S. 277 (2000), and City of
Los Angeles v. Alameda Books, Inc. 121 S. Ct. 1223 (2001) and on studies in
other communities including, but not limited to, Phoenix, Arizona; Minneapolis,
Minnesota; Houston, Texas; Indianapolis, Indiana; Amarillo, Texas; Garden
Grove, California; Los Angeles, California; Whittier, California; Austin, Texas;
Seattle, Washington; Oklahoma City, Oklahoma; Cleveland, Ohio; and
Beaumont, Texas; and also on findings from the Report of the Attorney
General's Working Group On The Regulation Of Sexually-oriented Businesses,




(June 6, 1989, State of Minnesota), the Council finds:

(1)

2)

(4)

(6)

(6)

Sexually-oriented businesses lend themselves to ancillary unlawful and
unhealthy activities that are regularly uncontrolled by the operators of the
establishments. Further, there is presently no effective mechanism to
make the owners of these establishments responsible for the activities that
occur on their premises.

Certain employees of sexually-oriented businesses deflned in this .
ordlnance as adult theatres and adult cabarets engagg ‘in  higher

semi- pnvate booths or cubicles for viewing f
shows.

Offering and providing such space en ctivities, that creates
unhealthy conditions.

Persons frequent certain adult t}gatres dult arcades, and other sexually-
oriented businesses for the pUR@Qse @E engaging in sex within the

premises of such sexuall;sp@{ nted brua jesses.

fi
.3;2

l

At least 50 communi bfeﬁgdlseéses may be spread by actlwtles occurrlng
in sexually-oriente inesses,
gonorrhea, human im nodéf’l‘mency wrus |nfectton (HIV-AIDS) genttai
herpes, hepatlﬁg B ,

shigella mfectloh
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Sanitary conditions in some sexually-oriented Eﬁﬁusir@;f :
in part, because the activities conducted there ares uqhéée@p
because of the unregulated nature of t '
owners and the operators of the faciliti
and maintain those facilities.

(18) Numerous studies and reports have deter%mihe% that semen is found in the
areas of sexuallyaorlented businesées wh@%e persons view "adult" oriented
films.

(16) The findings noted

(17) Sexually- orlenﬁé@ busine g

be reasonably regt a%edh&“‘”"

gl brder to protect those substantial governmental

(18 A é%@ﬁ@le licensing procedure is an appropriate mechanism to place

th%;I oﬁﬁ%t reasonable regulation on the owners and the operators
?ﬁie §ex§g&ally-onented businesses. Further, such a licensing procedure
iplace;a heretofore nonexistent incentive on the operators to see that
the sexually-oriented business is run in a manner consistent with the
lih, safety and welfare of its patrons and employees, as well as the
citizens of the Town. It is appropriate to require reasonable assurances
that the licensee is the actual operator of the sexually-criented business,
fully in possession and control of the premises and activities occurring
therein.

(19) Removal of doors on adult booths and requiring sufficient lighting on
premises with adult booths advances a substantial governmental interest
in curbing the illegal and unsanitary sexual activity occurring in aduit




theatres.

(20) Requiring licensees of sexually-oriented businesses to keep information
regarding current employees and certain past employees wili help reduce
the incidence of certain types of criminal behavior by facilitating the
identification of potential witnesses or suspects and by preventing minors
from working in such establishments.

(21) The disclosure of certain information by those persons ultimately
responsible for the day-to-day operation and maintenance e sexually-

significant governmental interest in the operation of sucgka use
preventing the spread of sexually transmitted diseas &

(22)
(23)
(24)
(25) &
owners, and othi
this Ordlnance
SECTION 5

E means any place to which the public is permitted or
Y W’E&ereln coin-operated, slug-operated, or for any form of
Cohﬁéldwn or electronically, electrically, or mechanically controlled still
rﬁgatlon picture machines, projectors, video or laser disc players, or
her ?’lmage producing devices are maintained to show graphic media to
five (5) or fewer persons per machine at any given time, and where the
images so displayed are distinguished or characterized by the depicting or
describing of "specified sexual activities" or "specified anatomical areas."

(2) ADULT BOOKSTORE, ADULT NOVELTY STORE OR ADULT VIDEO
STORE means a commercial establishment that, as one (1) of its principal
purposes, offers for sale or rental for any form of consideration any one (1)
or more of the following:
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(3)

(a) books, magazines, periodicals or other printed matter, or
photographs, films, motion pictures, video cassettes or video
reproductions, slides, or other graphic media that are characterized
by the depiction or description of "specified sexual activities" or
"specified anatomical areas"; or

(b) instruments, devices, or paraphernalia that are designed for use in
connection with "specified sexual activities.”

A commercial establishment may have other principal bu S
that do not involve the offering for sale or rental of m: ;;enal C

describing "specified sexual activities” or "specified ap omlcal areas" and
still be categorized as ADULT BOOKSTORE, ADUL"EsggNO\ﬁELTY STORE,
or ADULT VIDEO STORE. Such other business purp‘

to exempt such commercial establishments from
ADULT BOOKSTORE, ADULT NOVELTY STC

or similar commercial

s “’ﬁare characterized by the exposure of
natormcgi areas" or by "specified sexual activities"; or

n%k?ma “%af are characterlzed by the deplction or descnptnon of
‘ iﬁedgaisexual activities" or "specified anatomical areas.”

i

taz);% ;‘ offers accommodations to the public for any form of consideration;
provides patrons with closed-circuit television transmissions, films,
motion pictures, video cassettes, slides, or other graphic media that
are characterized by the depiction or description of "specified
sexual activities" or "specified anatomical areas"; and has a sign
visible from the public right-of-way that indicates the availability of
this adult type of graphic media; or

(b) offers a sleeping room for rent for a period of time that is less than
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ten (10) hours; or

(¢}  allows a tenant or occupant of a sleeping room to sub-rent the room
for a period of time that is less than ten (10) hours.

(5 ADULT _MOTION PICTURE THEATER means a commercial
establishment where, for any form of consideration, films, motion pictures,
video casseties, slides, or similar graphic media are regularly shown that
are characterized by the depiction or description of "specified sexual
activities" or "specified anatomical areas.”

(6) ADULT PHYSICAL CULTURE ESTABLISHMENT meaps a c@mmermal
establishment that advertises, offers, or provideg/ ‘for any *E@{m of
consideration body rubs or physical contact with g
areas”. Establishments that routinely provide medical
licensed medical practitioners, electrolysis treatment: ¢ .nsed operators
of electrolysis equipment, and massage by li ~ &ssage therapists
are excluded from this definition.

()

‘f is B

agpemon w?ao performs any service on the premises
sfﬁ@ss @m a full-time, part-time or contract basis,

(8)

(9) ;i

agrees or offers to privately model lmgerle or to appear in a state of nudity
@r;§m| -nude condition.

(10) ESCORT AGENCY means a person or business association who
furnishes, offers to furnish, or advertises to furnish escorts as one (1) of its
primary business purposes for any form of consideration.

(11) ESTABLISHMENT means and includes any of the following:

(@) the opening or commencement of any sexually-oriented business
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(12)

(13)

(14)

as a new business;

(b)  the conversion of an existing business, whether or not a sexually-
oriented business, to any sexually-oriented business;

{c) the addition(s) of any sexually-oriented business to any other
existing business, whether or not a sexually-oriented business; or

(d) the relocation of any sexually-oriented business.

LICENSEE means a person in whose name a license to operate a
sexually-oriented business has been issued, as well as the individual
listed as an applicant on the application for a license; and in thé’ case of an
employee, a person in whose name a license has been ISS&Q@%;&UthOFIZlng
employment in a sexually-oriented business.

LINGERIE MODELING BUSINESS means an est '
person, who appears in a state of nudity, seml -nud ondltlon or in
lingerie, is available to be observed by a person‘f‘@m@;so for any form of
consideration.

semi-nude, in a state of nudity
areas" is provuded to be observe
photographed, or similarly depick
any form of consideration.

proprietary school hcensegi LY the '€

college or university sug;:porl'eg entirefy or in part by public taxatlon a
private college Or _unive ﬁlty t‘rzet maintains and operates educational
w ire trd

(15)

(16)

m or a STATE OF NUDITY means the showing of the human male
or female genitals, pubic area, vulva, anus, anal cleft or cleavage with less
than a fully opaque covering, the showing of the female breast with less
than a fully opaque covering of any part of the areola, or the showing of
the covered male genitals in a discemibly turgid state.

OPERATOR means and includes the owner, licensee, custodian,
manager, and person in charge of any licensed premises.

B psm G o 20
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(17)

(18)

(19)

(20)

LICENSED PREMISES means any premises that is classified as a
sexually-oriented business and requires a license under this Ordinance.

PERSON means an individual, proprietorship, partnership, corporation,
association, or other legal entity.

SEMI-NUDE or in a SEMI-NUDE CONDITION means the exposure of the
female breast with less than fuIIy opaque covermg below a horlzontal line

(((((

zzzzz

se sklrt ‘ssﬁeotard
s not exposed

the human female breast exhibited by a dress, b
bathing suit, or other wearing appare! provided the a
in whole or in part.

TN

SEXUAL ENCOUNTER CENTER means

enterprise that, as one (1) of its princip sm

form of consideration:

(a) physical contact in the f@ﬂjn
persons of the opposite é% or

(b)  activities between male and; g‘emal

the human male genitals in a discernibly turgid state, even if
completely and opaquely covered; or

n fully and opaquely covered human genitals, pubic area,
s, anus, anal cleft or cleavage, or a female breast below a
al line across the top of the areola at its highest point.

This definition includes the entire lower portion of the human female
breast, but does not include any porticn of the cleavage of the human
female breast, exhibited by a dress, blouse, skirt, leotard, bathing suit, or
other wearing apparel provided the areola is not exposed in whole or in
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part.

(23) SPECIFIED CRIMINAL ACTIVITY means any of the following offenses:

(a)

prostitution or promotion of prostitution; dissemination of obscenity;
sale, distribution or display of harmful material to a minor; sexual
performance by a child; possession or distribution of child
pornography, pubiic lewdness; indecent exposure; indecency with a
child, engaglng in orgaruzed crlmmal actWIty, sexual assault;

& controlled
substance; or any similar offenses to those descri bove under
the crlmmal or penal code of other states or ;

fact that a conviction is being appealed has no effect on the
dlsquallﬂcat:on of the applicant or a person residing with the

applicant.

(24) SPECIFIED SEXUAL ACTIVITIES means any of the following:

(@)
(b)
()

human genitals in a state of sexual stimulation, arousal, or

tumescence;

the fondling or other erotic touching of human genitals, pubic
region, buttocks, anus, anal cleft or cleavage, or female breasts;
sex acts, normal or perverted, actual or simulated, including




intercourse, oral copulation,
B g

(d) excretory functlons as part of or in connection with any of the
activities set forth in (a) through (c) above.

(25) SUBSTANTIAL ENLARGEMENT of a sexually-oriented buﬁsiﬁf&éss means

five percent (25%), as the floor areas exist on the d@;e this“srdinance
takes effect.

B

Té n of Fort Myers

(26) TOWN MANAGER means the Town Manager W
A ggxsfﬁééf,,

Beach or designee.

(27) TRANSFER OF OWNERSHIP OR CONTROL 6f a sexually-oriented
business means and includes any of th'"’,followf’ -

(@) the sale, lease, or subleasgg"
(b)  the transfer of securities® th
business, whether by sale

() the establishment,

rs?rsg} or control of the business, except for
transfer by beguest.or other operation of law upon the death of the

person posaessm&;

SECTION 6. Obsc
for Public Conduct

iz?

(AY It |s a n‘i&sde %a or for a person to knowingly and intentionally appear in

i

,mch}dmg a sexually-oriented business, in a state of nudity,
dé‘*a?nafomlcal areas, or depicting specified sexual activities.

gi@i‘

It l‘§ a misdemeanor for a person who knowingly or |ntent|onally appears in
ce, mcludlng a sexually-oriented business, in a semi-nude condition
unless ﬁag éerson is a licensed sexually-oriented business employee who, while
semi-nude, is no closer than ten (10) feet to any patron or customer and on a
stage at least two (2) feet above the floor area designated for patrons within a

licensed sexually-oriented business.

(C)y 1t is a misdemeanor for an employee, while semi-nude in a sexually-
oriented business, to solicit any pay or gratuity from any patron or customer or for
any patron or customer to pay or give any gratuity to any employee, while said
employee is semi-nude in a sexually-oriented business.




(D) It is a misdemeanor for an employee, while semi-nude in a sexually-
oriented business, to touch a customer or the clothing of a customer.

SECTION 7. Classification of Sexually-Oriented Businesses; Prohibition
Against Possession, Sales, or Service of Alcoholic Beverages at Sexually-
Oriented Businesses.

(A)  Sexually-oriented businesses are classified as follows:

(1)  adult arcades;
(2) adult bookstores, adult novelty stores, or adult video stores,
(3)  adult cabarets; .4
(4) adult motels;

(5)  adult motion picture theaters;

(8)  adult physical culture establishment;
(7)  adult theaters;

(8)  escort agencies;

(9) lingerie modeling business;
(10) nude model studios; and
(11) sexual encounter centers.

i

SECTION 8. Sexually-Oriented Business and Employee Licenses Required.
(A)  Prohibitions:

(1) A sexually-oriented business must not operate without a valid license
issued by the Town Manager for the particular classification of sexually-
oriented business.

(2) ~ Any person who operates a sexually-oriented business must not employ

Py o ’:‘f\i
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any person to work for the sexually-oriented business who is not licensed
as a sexually-oriented business employee by the Town pursuant {o this
ordinance.

(3) A person must not obtain employment with a sexually-criented business
without having first secured a sexually-oriented business employee
license pursuant to this ordinance.

It is unlawful, and a person commits a misdemeanor by violating a prohibition of
paragraph (A} of this Section.

(B)  All applicants must submit an original and three (3) copi the sworn
application for a license to the Town Manager on a form provided by théaiTown

(€)

All applicants must be qualified according to t

(D) : o) business must sign
the application for a license as an applicant, | a perséiﬁ ither than an individual
wishes to operate a sexually- onentedﬂi: L éQL persons legally responsible

-iédividua!, the individual must state their legal name and any

ligses and submit proof that they are 18 years of age;

a partnership, the partnership must state its complete name, and

the names of all partners, whether the partnership is general or

limited, and a copy of any partnership agreement;

(c) a corporation, the corporation must staie its complete name, the
date of its incorporation, evidence that the corporation is in good
standing under the laws of its state of incorporation and the State of
Florida, the names and capacity of all officers, directors, and
controlling stockholders, and the name of the registered corporate
agent and the address of the registered office for service of
process.




@)

(3)

(4)

(9)

(6)

If the applicant intends to operate the sexually-oriented business under a
name other than that of the applicant; he or she must state

(@)  the sexually-oriented business's fictitious name, and
(b)  submit the registration documents required under § 865.09, Florida
Statutes.

Whether any applicani(s), or any person(s) residing with any appllcant(s)
has been convicted of a specified criminal activity as dejithed in this
ordinance, and, if so, the specified criminal activity qu‘i@rég) the date,
place, and jurisdiction of each. ,

oriented business ordinances from another munij ' ‘a;lgﬂf or:
suspended, or revoked, including the na nd G@’ETMO the sexually—
oriented business for which the pe !

S ﬁ?@“ with any appllcant(s)
fﬁcer dlrector or principal

similar sexually-oriented busmess @g’dlnan?es from another mun|C|paI|ty or
county, which license was. prev1otf§k¥ jdenied, suspended, or revoked,

mcludmg the name ar@ locﬁﬂon of tf\e sexually-oriented business for

smspended or revoked as well as the date

Whether any é?%ﬁphcant
holds any other; léex‘gse%

TH Joca;l;jﬁ’% of the proposed sexually-oriented business, including a legal
de &igptlon of the property, street address, and telephone number(s), if
angﬁfhe application must include a copy of the plat or plats, if any, and
the correct STRAP number(s). If the application includes multiple abutting
parcels or consists of other than one or more undivided platted lots, the
legal description must specifically describe the perimeter boundary of the
total property, by metes and bounds with accurate bearings and distances
for every line, but need not describe each individual parcel. However, the
application must provide the STRAP number for every parcel. The Town
Manager has the right to reject any legal description that is not sufficiently
detailed to locate the property on official digitally-generated maps.

[ R Bty o
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(8)  Mailing address(es) and residential address(es) for the applicant(s).

(9) A recent photograph of the applicant(s).

(10) Driver's license number(s) for the applicant(s).

(11} A sketch or diagram showing the configuration of the premises, including a

statement of total floor area occupied by the business. The sketch or
diagram need not be professionally prepared but it must "iﬁirawn to a

premises fo an accuracy of plus or minus six (6) inche;
diagram must designate any areas in which patrons will

(12) A current certificate and straight-line drawing prepared ¥
land surveyor within thirty (30) days prior to the &éi@fth
submitted depicting:

registered
olication is

(@)  the property lines and the structa

(b)
(©)

,,,,,

(13)

dphi¢imedia, or live entertainment that deprct specified sexual
specn‘" ied anatomrcal areas, then the appllcant must comply

(14) “Fhe.names of all employees of a sexually-oriented business, the known
employees of a proposed sexually-oriented business, and if the names of
such employees are presently unknown, a statement to that effect and
date and time certain, acceptable to the Town Manager, by which such

information will be supplied to the Town.

(F) Sexually-oriented Business Employee License. The completed
application for a sexually-oriented business employee license must confain the
following information and must be accompanied by the following documents:

Page 16 af 34U




(1)  The applicant's name or any other name (including "stage" names) or
aliases used by the individual,

(2) Age, date, and place of birth,

(3)  Height, weight, hair and eye color;

(4) Present residence address and telephone number;

(5)  Present business address and telephone number;

(6) Date, issuing state and number of driver's permit or other identification
card information; and

(7) Proof that the individual is at least 18 years of age.

(G) The following documents must be attached to the applicatio

§§"
sexually-oriented business employee license as provided ab@ave
é

ff
(1) A color photograph of the applicant ciearly show
and the applicant's fingerprints on a form pray
department. Any fees for the photograp '
by the applicant. p
2 A statement detamng the Ilcense histery of

- applicant's face,
‘!py the police

.
4]
o
. &
3
3
0]
2.
B
o
<
9
§
o
5
-
e
=
('D
'-1'

iiiii

ever had a license, permit, or author@fatlon to do busmess denied,
revoked, or suspended Jtad any" meﬁéssmnal or vocational license or
permit denied revoked or staspended in the event of any such denial,
ic stat’e the name, the name of the issuing or

denying ;unsdlctldgt

revocation, or §$uspens:an A cdpy of any order of denial, revocation, or

{7

suspension m
3 A statement

e attq?pned to the application.
her thé appllcant has been convicted of a specified
as defined in this ordmance and if so, the specmed

(H) -
afﬁrmatggé”%elﬂ%y f& promptiy supplement by certified mail all information required
by fhls O*ir‘q!}naaee in the event such information changes in any way from what is
stated or ingluded in the application. The failure to comply with this duty within
30 days: f;@m the date of such change by supplementing the application on file
with the Town and the Lee County Sheriff's Office is grounds for suspension of a
license.

SECTION 9. Investigation of Application and Issuance of Licenses.

(A) Employee License Application. Upon the filing of a complete application




application will be referred to the appropriate Town departments and agents for
investigation of the information contained on the application and compliance with
applicable comprehensive plan provisions, code requirements, and other
applicable laws and regulations. The Lee County Sheriff's Office is responsible
for providing information to the Town Manager on whether an applicant has been
convicted of a specified criminal act during the tie period set forth in this
Ordinance by performing an FCIC/NCIC records request check. The Town
Manager will complete the application investigation process within thirty (30)
days from the date the completed application is filed. After the completed

findings:

gk

() The app!ication is incomptete If the Town Managei“ﬁf’ €

m’é applicant of
roperly complete the

a cdm;ileted application.
on reasonably necessary for
ered a question or request for

(2) The applicant failed to provi
issuance of the license or has fal
information on the application formy

(3)  The applicant is under the.age of 18'y

4) The appllcant has beeh co mgcted of a "specified criminal activity" a

(5)

"partlcular provision of this ordmance or

regulation, or p?;éiz
“sexually-oriented business employee license

(6) The appligant &
revoked, WV E
appllcaﬁ@n

thi s*@‘ﬁm@nce is subject to judicial review as set forth in Section 29 of this

ee!ié,jgga nCe
(i
hewal. A license granted pursuant to this Ordinance is subject to
annual renewal by the operator(s) filing a complete application and a factual
finding by the Town that the applicant has not been convicted of any specified
criminal activity as defined in this ordinance or committed any act during the
existence of the previous license, that would be grounds to deny the initial
license application. The renewal of the license is subject to the payment of the
fee as set forth in Section 10 of this Ordinance.

(C) Business License Application. Within 30 days after receipt of a completed

s iir{‘ ?n




sexually-oriented business application, the Town will approve or deny the
issuance of a license to an applicant. The Town will approve the issuance of a
license to an applicant unless it is determined by a preponderance of the
evidence that one (1) or more of the following findings is true:

(1)  An applicant is under eighteen (18) years of age.
(2) An applicant or any person(s) with whom an applicant is residing is
overdue in payment to the Town, Lee County, or any special district within
the municipal limits of the Town of any taxes, fees, fines, or penaltles
assessed against or imposed in relation to any business.
(3)  An applicant has failed to provide information reasonably;

£

(4)  An applicant or a person(s) with whom the applicant: jding has been
denied a license by the Town to operate a sexually-eriented business
within the preceding 12 months or whose lice to. operate a sexually-
oriented business has been revoked within the pr g 2 months

(5)  An applicant or a person(s) with whom th”%{éﬂ“ a
convicted of a specified criminal acﬂwty;ﬁefln .....

(6)  The premises to be used for the se Ilnga;mén ed ’Qnsmess have not been
approved by the health departmer e et epartment, and the building
official as being in compliance vmlg apph@bl etaws and ordinances.

(7)  The license fee required by this or@;tgancehas not been paid.

(8)  An applicant of the progczss@d estab ishment is in violation of or is not in
compliance with any of tﬁ_ pt@g sions of this ordinance.

s, Y:;?a

(D) The license, if gra il a’gg on its face the name of the person or

persons to whom it |s§ grante ‘theskeﬁplratlon date, the address of the sexually-

‘‘‘‘‘

be easily rea
fgis ?12‘ :
(E) Tlé; heall artment, fire department, and the building official will
complet,e“’%ttélt ertlflcation that the premises is in compliance or not in
corg}pliarteg wsth;l twenty (20) days of receipt of the application by the Town.

F) A gg@éxually oriented business license will issue for only one (1)
classification as found in Section 7 of this Ordinance.

SECTION 10

License Fees,

Every application for a sexually-oriented business license (whether for a
new license or for renewal of an existing license) must be accompanied by a
$ non-refundable application and investigation fee

Proee 10 edt T
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(B) [In addition to the application and investigation fee required above, e]

[E]very sexually-oriented business license (whether for a new lice

renewal of an existing license) must be accompanied by an annual
non-refundable applicatio I and license fee.

(C) Every application for a sexually-oriented business employee license
(whether for a new license or for renewal of an existing license) must be
accompanied by an annual | I non-refundable application,
investigation, and license fee.

(D)  Alllicense applications and fees must be submitted to the T¢ A

(E)  All application, investigation, and license fees are su
by resolution of the Town Council.

SECTION 11. Inspection of Premises.
(A)

Office, Health Department, Fire Depart [
Development, or other Town departments; nd ‘s

a ‘Sexually-oriented business or his agent or
employee commits a mlsdgme hg)r if h§ refuses to permit such lawful inspection
sss of: ’*or not a permit has been issued for the

b
se will expire one (1) year from the date of issuance and
nly%by making application as prowded in Section 8 of this

(B) Mhen a license expires or the Town denies renewal of a license, the
apphcant will not be issued a license for one (1) year from the date of expiration
or denial. If, subsequent to denial, the Town finds that the basis for denial of the
renewal license has been corrected or abated, the applicant may be granted a
license only after at least ninety (90) days have elapsed since the date denial
became final.

SECTION 13. Suspension of License.




The Town will suspend a license for a period not to exceed thirty (30) days
if it determines by a preponderance of evidence that a licensee or an employee if
a licensee has:

(A) violated or is not in compliance with any provision or requirement of this
ordinance;

(B) refused to allow an inspection of the sexually-oriented business premises
as authorized by this chapter.

SECTION 14. Revocation of License.

(A)

evidence that:

(1)
license has been previously suspended
months;

(2)

during the application process; )
(3)  a licensee knowingly allowed pggéses S

substance on the premises; :‘;a
4)

()
(6)
(7)

)

i xt;;@l mtercourse sodomy, oral copulation, masturbation, or other

ctitgibeeur in or on the licensed premises;

a licensee knowingly allowed the possession, sales, or service of alcoholic

‘beverages on the premises; or

(9) a licensee is delinquent in payment to the Town, County, any special
district within the municipal limits of the Town, or State for any taxes or
fees past due.

(9)

(C)  When the Town revokes a license, the revocation will continue for one (1)
year, and the former licensee will not be issued a sexually-oriented business
license for one (1) year from the date the revocation became effective. If,
subsequent to revocation, the Town finds that the basis for the revocation has




been corrected or abated, the former licensee may be granted a license no
sooner than ninety (90) days since the date the revocation became effective.

SECTION 15. Transfer of License Prohibited.

A licensee must not transfer a license to another person, and a licensee must not
operate a sexually-oriented business under the authority of a license at any place
other than the address of the sexually-oriented business designated in the

application.

SECTION 16. Location of Sexually-Oriented Businesses.

this Ordinance or Chapter 34 of the Town of
Development Code, as amended.

perates, causes, or
ment, or transfer of

(C) .
allows the operation, esi;gq !s nt,"or malntenance of more than one (1)
sexually-oriented busmeﬁe in‘the .
the increase of floor, area ofgé'
structure, or portion th r

(D) For puﬁbéeeﬁ i, Ordinance, the distance between any two (2)
sexually—orlen ed bué&gﬁesses is measured on a straight horizontal line, without
erveqﬁng structures, objects, or political boundaries, from the
éessxpsérlmeter boundary lines of each parcel of land on which

Any ‘se uaIIy -oriented business lawfully operating on
but, ;rl’ violation of any provision of subsections (A) through (D) of this
Section is deemed a nonconforming use. The nonconforming use may continue
for a period not to exceed one (1) year from the effective date of this Ordinance,
unless sooner terminated for any reason or voluntarily discontinued for a period
of thirty (30) days or more. Such nonconforming uses must not be increased,
enlarged, extended, or altered except that the use may be changed to a
conforming use. If two (2) or more sexually-oriented businesses are within 1000
feet of each other and otherwise in a permissible location, the sexually-oriented
business that was first established and continually operating at a particular




location is the conforming use and the later established business{es) (is/are)
nonconforming.

(F) A sexually-oriented business lawfully operating as a conforming use is not
rendered a nonconforming use by the location, subsequent to the grant or
renewal of the sexually-oriented business license, of a use listed in subsection B
of this Section within 1000 feet of the sexualiy-oriented business. This provision
applies only to the renewal of a valid license, and does not apply when an
application for a license is submitted after a license has expired or been revoked.

SECTION 17. Regulations Pertaining to Employee Records.
(A) The licensee of a sexually-oriented business is requ;ﬁr}slble for kegping a
record of all employees who are currently employed by the" astaaﬁéhment%nd of
all former employees who were employed by the (ﬁestablisﬁpwent during the
preceding one (1) year period. The record must contaifizthe dLm;ent or former
employees full legal names, including any aliases !

(B) The original records required by Sectigl
exact copies thereof, must be kept at the )

Town Manager, an autherrlzed Tow *’employee or a law enforcement officer
gﬁﬁerwuse pursuant to law, make available for
inspection the orlgma sge@m S @ﬁhe true and exact copies thereof, during normal
worklng hoursgE ﬁq ] e hours of operation of the sexually-oriented

at a guest unit in a hotel, motel, resort, or a similar commercial
q*m has been rented and vacated two (2) or more times |n a period of

estabilshment is an adult motel as that term is defined in this ordinance.

(B) A person in control of a guest unit in a hotel, motel, resort, or similar
commercial establishment that does not have a sexually-oriented business
license commits a misdemeanor by allowing a guest unit to be occupied for any
form of consideration by a person and, within ten (10) hours from the time the
room is rented, by allowing the same guest unit to again be occupied for any
form of consideration.




SECTION 19. Additional Regulations for Exhibition of Sexually-Explicit
Live Entertainment or Graphic Media in Viewing Rooms.

(A) A person who operates or causes to be operated a sexually-onented

[ th in a viewing
a film, video
cassette, live entertainment, or other media that depicts specified sexual
activities or specified anatomical areas, must comply with the following
requirements:;

(1)  Upon application for a sexually-oriented business Ilcenge theia;apllcation
must be accompanied by a diagram of the premI%es showmj () plan
thereof specifying the location of one (1) or more mma er*é stations and
the location of all overhead lighting fixtures and design: i any portuon(s)
of the premises in which patrons will not be allowed::

may hot exceed thirty-two (32} square feet Pf

posted, if granted. A professionally pe"’
englneers or archttect's blueprlnt illr rééémlred however, each.

some deS|gnated street or

of the interior of the prem;ses to a
inches. The Town may W@Ne the foregoing diagram for renewal
apphcatlons if the»-agp?tg;at %qopts a diagram that was previously

(2)
3

(4)

C vg' ;Fation or location of a manager's station may be
f;g;@ légapproval of the Town.
e I|censee of the premlses to ensure that at Ieast one (1)

(5) 4 e of the premises must be conf:gured in such a manner that

pren‘égses to WhICh any patron is allowed access for any purpose,
émluﬂmg restrooms, from a manager's station. If the premises has two
(2) or more manager's stations designated, then the interior of the
premises must be configured in such a manner that there is at all times a
direct, unobstructed line-of-sight view of every area of the premises to
which any patron is allowed access for any purpose, except restrooms,
from at least one (1) of the manager's stations. Restrooms must not
contain any equipment for viewing any graphic media that depicts
. specified sexual activities or specified anatomical areas. .
(6) It is the duty of the licensee to ensure that the direct line-of-sight view




specified in subsection (5) remains unobstructed by any doors, curtains,
partitions, walls, merchandise, display racks or other materials and, at all
times, to ensure that no patron is permitted access to any area of the
premises that has been designated as an area in which patrons will not be
allowed in the application filed pursuant to subsection (1) of this Section.

(7)  No viewing room may be occupied by more than one (1) person at any
given time.

(8) The premises must be equipped with overhead lighting fixtures of
sufficient intensity to illuminate every place to which patrons are permitted
access at an illumination of not less than five (5.0) fo idandles as
measured at the floor level. i

(9) It is the duty of the licensee to ensure that the lllur@gnatio ,gzj,escnbed
above is maintained at all times when any patropiis P sent @p the
premises.

(10) The licensee must not allow openings of any kind to exi
rooms or booths.

{(11) A person must not make or attempt to

between viewing booths or rooms.

etween viewing

(12)
(13)

(14)

(B) A person hawq awftluty Underﬁ‘gubsection (1) through (14) of Subsection
(A) of this Section co ‘g"‘?@éts a @:sd&meanor if he knowingly fails to fulfill that duty.

(A) A nude model studio must not employ any person under the age of 18
years.

(B) A person under the age of 18 years commits a violation if the person

appears semi-nude or in a state of nudity in or on the premises of a nude model
studio.

AR
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(C) A person commits a violation if the person appears in a state of nudity, or
knowingly allows another to appear in a state of nudity in an area of a nude
model studio premises that can be viewed from the public right of way.

(D) A nude model studio must not place or permit a bed, sofa, or maitress in
any room on the premises except that a sofa may be placed in a reception room
open to the public.

SECTION 22. Patron Age Restrictions at a Sexually-Oriented Business.

i
s!ai%g -

i

A person commits a misdemeanor if the person knowingly 2 éfws a person

under the age of 18 years on the premises of a sexually—onente@ ‘busine "§s

SECTION 23. Hours of Operation.

(1)
2)
(3)

ng thez}é@penmg or operation of a sexually-oriented business, regardless of
whethemg;ﬁot a license has been issued under this ordinance for said business,

,,,,

during the hours of prohibition provided in subsection (A) of this Section.

(C) ltis uniawful and a person commits a misdemeanor if, by working as an
employee of a sexually-oriented business, regardless of whether or not a
license has been issued under this ordinance for said business, said
employee engages in any performance, solicits any performance, makes
any sale, solicits any sale, provides any service or solicits any service

i VL e L
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associated with the sexually-oriented business during the hours of
prohibition provided in subsection (A) of this Section.

SECTION 24. Additional Criminal Prohibitions.
In addition to the criminal provisions found at other sections of this
Ordinance, the following criminal provisions also apply to sexually-oriented

businesses:

(A) It is unlawful and a misdemeanor for a licensee or operato

where the licensee, operator, or employee knows of shou
following:

(1)  That the sexually-oriented business does not he
business license issued under this Ordinance; or.
(2) That the sexually-oriented business has_a lice

expired, revoked, or suspended.

(B) It is unlawful and a person com misderteanor by altering or
otherwise changing the contents of ay exua ‘g—v 2nted business or employee
license.

SECTION 25.
Businesses.

(A) Every sexualiy—ongnte
business is license
requirements:;

(N Malntalga thigpn

@ év%tg

rmjﬁ all applicable:

federal, State, or local building, fire, and health statutes, codes,
ordinances, and regulations;
(b)  State and local zoning and land use laws and regulations; and

(3) Maintain a continuously updated compilation of the records required by
this Ordinance and, on the first Monday of every month, provide the Town
Manager or designee with an update of those records for all persons who
are, or have been, employees at the business since the first Monday of
the previous month, and their positions.
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(B) No licensee or operator may change the name of a sexually-oriented
business unless and until the licensee or operator satisfies each of the following
requirements:

(1)  Provide the Town Manager or designee 30 days notice in writing of the
proposed name change; and

(2) Pays the Town Manager or designee a three dollar ($3.00) change of
name fee; and

(3) Complies with Fictitious Name Act codified in § 865.09, Flori i Statutes.

SECTION 26. Exemptions.

(A) It is a defense to prosecution under Section 6 of "fhgl,s meance that a
person appearing in a state of nudity did so in a modeling classi erated

(1) by a proprietary school, licensed by the State of
college, or university supported entirely or bé?ﬁy b
(2) by a private college or university that mai ;”an ,,operates educational
programs in which credits are tran ;

(3) in a structure:

(@)  that has no sign vi 'E
other advertising
viewing; and, ‘

(b)  where, in ogder :
least three (3) days in radvance of the class; and

: ~e‘5q%gse'ci} ‘any specified anatomical area during the person’s bona
r br dressmg room. if the dressing room is on the premises

of a %a;w”
emplloye S;s

SECTI@M ,3;7 Enforcement and Penalties.

(A) If any person fails or refuses to obey or comply with or viclates any of the
criminal provisions of this Ordinance, such person upon conviction of such
offense, is guilty of a misdemeanor and will be punished by a fine not to exceed
$500.00 or by imprisonment not to exceed 60 days in the County jail, or both, in
the discretion of the court. Each non-compliance or violation will constitute a
separate offense.

-----




(B)  Nothing herein contained will prevent or restrict the Town from taking any
other lawful action in any court of competent jurisdiction necessary {0 prevent or
remedy any non-compliance or violation. Such other lawful actions will include,
but will not be limited to, an equitable action for injunctive relief or an action at
law for damages.

(C)  Further, nothing in this Section will be construed to prohibit the Town from
prosecuting any violation of this Ordinance by means of the code enforcement
system established pursuant to the authority of Chapter 162, Florida Statutes.

(D) All remedies and penalties provided for in this Section are,

violation.
SECTION 29. Judicial Revie\%,;;

After denial of an 2
suspension of any license, or gfevéa@g I
may seek prompt juggmaf: review of
competent junsdlctlof"ig. The administrative action will be promptly reviewed by
the court. i :

f?ff}
g

SECTION 30. L

rtffbéﬁsyers Beach employees, the Town Council, the Lee County
Il other Town agencies and agents, and all other County
offie t;e s agﬁn@&’nd employees, charged with enforcement of the State and local
laws' and dches are immune from prosecution, civil or criminal, for reasonable,
good féxmwﬁespass upon a sexually-oriented business while acting within the
scope of authority conferred by this Ordinance.

SECTION 31. Notice

Any notice required or furnished by the Town under this Ordinance may
be accomplished by sending written notification by certified mail to the mailing
address provided on the license application. The Town will consider said mailing
address the correct mailing address unless the Town Manager is otherwise




notified in writing by certified mail .
SECTION 32. Severability.

If any section, subsection, or clause of this ordinance is deemed to be
unconstitutional or otherwise invalid, the validity of the remaining sections,

subsections, and clauses will not be affected.

SECTION 33. Conflicting Ordinance Provisions.

All ordinances or parts of ordinances in conflict with the prov
ordinance are hereby repealed.

SECTION 34. Effective Date.

This ordinance will become effective

Council Member
Member

follows:

Larry Kiker, Mayor o
Herb Acken, Vice Mayor _
Tom Babcock
Jo List

Bob Raymond

day of 2009.

TOWN OF FORT MYERS BEACH,

Larry Kiker, Mayor

Anne Dalton, Esquire
Town Attorney
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