FORT MYERS BEACH LAND DEVELOPMENT CODE

Sec. 34-1269. Nudity, specified sexual activities,
and exposure of specified anatomical

areas prohibitred

DIVISION 1. GENERALLY hitted.
Sec. 34-1270. Sale of food prereguisite to

CHAPTER 34
ZONING DISTRICTS,
DESIGN STANDARDS,

AND NONCONFORMITIES

consumption on the premises of
alcoholic beverages for bona fide
restaurants and certain other
aleoholic beverage establishments.
Sec. 34-1271. Ratio of alcoholic beverage to food
sales; gorss revenues, record keeping

and reporting.
Sec. 34-1272. Package stores.

Division 3. Sexually-oriented Businesses
Sec. 34-1201. Applicability of division.
Sec. 34-1202. Definitions.
Sec. 34-1203. Purpose of division.
Sec. 34-1204. Prohibited locations.
Secs. 34-1205--34-1230. Reserved.

Division 4. Aircraft
Secs. 34-1231. Use of engine-propelled aircraft.
Secs. 34-1232--34-1260. Reserved.

Division 5. Alcoholic Beverages

Subdivision 1. Generally

Sec. 34-1261. BefimitiorsPurpose and intent.

Sec. 34-1262. €ompliancewithapplicable
regulattors Definitions.

Subdivision II. Hours of Business

Sec. 34-1263. Soteforvoffpremises
comsumptionHours of business

during which sales or service,
consumption, and occupancy are
prohibited.

Subdivision III. Location

Sec. 34-1264. Soteor-serviceforon=prentises
consumptiondlcoholic beverage

establishments: prohibited locations;
measuring distances; exceptions.

Sec, 34-1263. Bottle clubs.

Sec. 34-1266. Consumption, possession in public
areaqs.

Sec,_34-1267. Alcoholic beverage establishments:
prohibited locations; measuring
distances; exceptions.

Subdivision IV, Entertainment and Conduct

Sec. 34-1268. Hours music or disturbing noises

prohibited.
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Sec. 34-1273. Permitting intoxicated persons to
loiter about premises.

Sec. 34-1274. Serving of set-ups. etc., by vendors
not licensed to sell for consumption

on the premises.
Sec. 34-1275. Use of licensed premises for criminal

DUrposes.

Subdivision V.General Health, Safety, and Welfare.,

Sec, 34-1276. Adequate and sanitary equipment.
compliance with applicable
regulations.

Subdivision VI, Patron Age Restrictions

Sec. 34-1277. Patron age restrictions.

Subdivision VIL. Enforcement and Penalties

Sec. 34-1278. Enforcement and penalties.

Secs, 34-42651279--34-129(. Reserved.

DIVISION 3.
SEXUALLY-ORIENTED BUSINESSES

Sec. 34-1201, Applicahility of division.

This division shall apply to all sexually-oriented
businesses (as defined in the Fort Myers Beach

Obscenity, Public Nudity, and Sexually Ori ited

Businesses Regulation Ordinance, Ord. 9

Sec. 34-1202, Definitions.

Sexually-oriented business means a sexually-
oriented business as defined in the Fort Myers Beach
Obscenity, Public Nudity, and Sexually - Orlented
Businesses Regulation Ordinance, Ord. 9694
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Sec. 34-1203. Purpose of division.

The purpose of this division is to provide
reasonable regulations to promote the health, safety.
morals, and general welfare of the citizens of the
town, and to establish reasonable an uniform
regulations to prevent the deleterious location and

concenfration of sexually-oriented businesses within
the town and alleviate the adverse effects of

sexually-oriented businesses on adjacent and nearby
uses of land._The provisions of this division have
neither the purpose nor effect of imposing a
limitation or restriction on the content of any

communicative materials, including sexually-
oriented materials. It is netther the intent nor effact

of this division to restrict or denv access by aduls to

sexually-oriented materials protected by the First

Amendment, or to deny access by the distributors
and exhibitors of sexually-oriented entertainment to

their intended market. [t is neither the intent nor
effect of this division to condone or legitimize the
distribution of obscene material.

Sec. 34-1204. Prohibited locations.

{a) Nouscofland-for-purposes-Sexually-
oriented businesses governed-by-thisdiviston
shattmust not be located closer than 1,000 feet,
measured on a straight horizontal line-te from the

closest point on the perimeter boundary of the
parcel of land on which the business is located to;
from:

(1) The closest wallpoint on the perimeter
boundary of parcle of land of any
buitdingpremises containing a similar use; or

(2) The closest point onAany zoning district
boundarv line whichof a zoning district that
allows residential uses; or

(3} The closest point on the perimeter boundary
line of the parcel of land on whichAany

alcoholic beverage establishment. hotel,
motel, restaurant, school (noncommercial or

operated as a business), day care center
(child), park, playground, place of worship,
religious facility, public recreation facility, or
cultural facitity is iocated: or

(4) The closest point on the perimeter boundary
line of the parcel of land on which any

membership organization, personal services,
recreational facilities. retail store. or

temporary use oriented primarily toward
children or families is located.
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(b} A person commits a violation of this code if

the person operates or causes to be operated a

sexuallv-oriented business within 1,000 feet of the
prohibiting uses provided by this division.

{c) For the purposes of this section, measurement
must be made in a straight line, without regard to the
intervening structures or objects from the nearest
point on the property line of the premises where the
sexually-oriented business is conducted or proposed
to the nearest property or district boundary line of
the premises of a prohibiting use provided by this
division. Presence of a municipal, county, or other
political subdivision boundaryv is irrelevant for
purposes of calculating and applying the distance
requirements of the division.

{c) Anv sexually oriented business lawfully

L T T R R O P AR s S g sl b o e

operating onf1he efietive diie GF this brdinaics
2009, but in violation of any provision of this
division is a non-conforming use. Such
nonconforming use may continue for a period not fo
exceed one (1) vear from the effective date of this
division, unless sooner terminated for any reason or
voluntarily discontinued for a period of 30 days or

more. Such nonconforming use must not be
increased, enlarged, extended, or altered except that

the use may be changed to a conforming use. If two

(2) or more sexuallv-oriented businesses are within

1.000 feet of each other and otherwise in a

permissible location. the sexually-griented business
that was first lawfully established and continually
operated at a particular location is the conforming
use and the later established business(es) (is)(are)
nonconforming,

{d) A sexually-oriented business lawfully
operating as a conforming use is not rendered a
nonconforming use by the location, subsequent to
the grant or renewal of the sexually-oriented
business license, or a use listed in subsection (b) of

this section within 1,000 feet of the sexually-
oriented business. This provision applies only to the

~ renewal of a valid license, and does not apply when

an application for a license is submitted after a
license has expired or been revoked.

Secs. 34-1205--34-1230. Reserved.

DIVISION 4.

AIRCRAFT
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Sec, 34-1231. [No changes].
Secs. 34-1232--34-1260. Reserved.

[The remainder of this page intentionally left
biank].
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Alcoholic Beverages

DIVISION 5.

ALCOHOLIC BEVERAGES

Subdivision I. Generally

Sec. 34-1261. PefinitionsPurpose and intent.

It is the purpose and intent of this subdivision to

gstablish provisions for hours of operation, location

of places of business, sanitary regulations, the type
of entertainment and conduct permitted, patron age
restrictions. provisions for enforcement, penalties
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for violations, and procedures for the town to follow

with regard to alcoholic beverages in commercial
establishments. The procedures established by this
division, in furtherance of § 34-1 of this code, are
designed to promote and protect the general health,
safety, and welfare of the public, and to treat all
regulated establishments in a non-discriminatory

manner_consistent with the manner of treatment of

any other lawful business transacted in _the town.

Sec. 34-1262. Compliance-with-applicable
regulationsDefinitions.

For purposes of this division and when referred to
elsewhere in this chapter, the following phrases,
terms or words have the following meaning, except
where the context clearlyindicates a different
meaning;

Alcoholic beyerage means distilled spirits and all
beverages containing one-half (1/2) of one percent
(1%) or more alcohol by volume. This definition is

intended t0 accord with the definition in the
Beverage Law.

Alcoholic beverage establishment means any
establishment within the municipal limits of the
town that meets all local zoning requirements.,
possesses all municipal and county permits required
by law. and is currently licensed by the division of
alcoholic beverages and tobacco for the sales or
service of aleoholic beverages for consumption off
the licensed premises, on the licensed premises. or
both,

Bar means an operation the primary activity of

which is the sales or service of alecoholic beverages
for consumption on the premises.

Beach means the Jand between the mean high and
mean low water lines owned by the State of Florida

and the zone of unconsolidated sand extending
landward from the mean high water line to the place
where there is a marked change in material or

physiographic form or the line of permanent
vegetation. usually the effective limit of storm
waves; including any beach areas owned by the
town or Lee County. and any beach area that has

arisen upon if a right of customary use bv the public
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Alcoholic Beverages

or a public easement, prescriptive or otherwise; and
the foreshore of tidal navigable waters.

Beer means all brewed beverages. including malt
beverages, containing malt. This definition is
intended to accord with the definition in the

Beverage Law.

Beverage Law means chapters 561 through 563,
567. and 568 of the Florida Statutes.

Bottle club means a commercial establishment

operated for a profit, whether or not a profit is
actually made, wherein patrons consume alcoholig
beverages that are brought onto the premises and
not sold or supplied to the patrons by the
establishment, whether the patrons bring in and

maintain custodv of their own alcoholic beverages

Container means any bottie. can, cup. glass, or
other receptacle.

Customer service area means the area of an

establishment available for food or beverage service
or consumption, or both, calculated by measuring all
areas. including any approved outdoor seating area,
covered by customer tables and counter surfaces and
all floor area within five (5) feet of the edge of said
tables and counter surfaces. measured in all
directions where customer mobility is provided,

Areas between tables or counters that overlap in
measurement with another table or counter must

only be included in the calculation once.

Employee means a person who works or performs

in an alcoholic beverage establishment, irrespective
of whether the person is the owner, manager. or

or surrender custody to the establishment for
dispersing on the licensed premises. and which is
located in a building or other enclosed permanent

structure. This definition does not apply to sporting

facilities where events sanctioned by nationally

recognized regulatory athletic or sports associations
are held. bona fide restaurants licensed by the
division of hotels and restaurants of the department
of business and professional regulation whose
primary business is the service of full course meals,

or hotels and motels licensed by the division of
hotels and restaurants of the department of business

and professional regulation. This definition is
intended to accord with the definition in the

Beverage Law.

Cocktail bar means an alcoholic beverace

establishment licensed by the state for. and engaged

primarily in, sales or service of alcoholic beverages

operator of said establishment: is paid a salary or
wage by the owner, manager. or operator of said
establishment. or accepts gratuities or splits
gratuities with the owner. manager. or operator of

said establishment.

Expansion means the spatial enlargement of
premises, the expansion of an alcoholic beverage
establishment approved and licensed for the sales or
service of beer and/or wine to include liquor sales or
service, and the expansion to a nightclub use from

another alcoholic beverage establishment.

Floor area, gross means the sum of the floor
areas of all floors of a building or structure

measured from the face of exterior walls. or from the
centerline of a wall separating a shared building

wall, including any outdoor or patio area approved

for use as customer service area.

under the Beverage Law for consumption on the

premises during the hours of operation not
prohibited by this division.

Consumption off the premises means

consumption of alcoholic beverages at a place

different from the licensed premises where
purchased.

Consumption on the premises means

consumption of alcoholic beverages upon the
premises where purchased.
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Full course meals means food iterns available on
a menu that include soups, salads. side orders.

enfrées, non-alcoholic beverages. and desserts.

Hotel bar means a bar operated in connection
with anv hotel/motel or multiple-family building
with more than 100 units, operated by the same
owner or managgment. licensed by the state as an
alcoholic beverage establishment under the
Beverage Law for consumption on the premises
during the hours of operation of the hotel business
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Alcoholic Beverages

and hours of business not prohibited by this
division.

Hours of operation means the posted hours that

an establishment is open to the public for business
within the limitations on hours of business

established by this division.

Independent contractor means any person who.

pursuant to a formal, informal, written, or verbal
agreement., works, performs, or dances in an
alcoholic beverage establishment.

Licensed premises means not only rooms where

alcoholic beverages are stored or sold by the
licensee, but also ali other rooms in the building
which are so closely connected therewith as to admit
free passage from rooms where alcohotlic beverages
are stored or sold by the licensee to other rooms
over which the licensee has some dominion or
control and also includes all of the area embraced

within the sketch appearing on or attached to the
application for the license involved and designated
as such on said sketch, in addition to that area
included or designated by general law. This
definition is intended to accord with the definition
in the Beverage L aw,

Licensee means a legal or business entity. person,

or persons that hold a license issued by the division

of alcoholic beverages and tobacco of the
department of business and professional regulation

and meet the qualifications of § 561.15 of the
Florida Statutes. This definition is intended to

accord with the definition in the Beverage Law.

Liguor means distilled spirits, spirituous liquors,
spirituous beverages, or distilled spirituous

beverages containing the substance known as ethyl

alcohol, ethanol, or spirits of wine in any form,
inciuding afl dilutions and mixtures thereof from
whatever source by whatever process produced.
This definition_is intended to accord with the

definition in the Beverage Law,

Membership organization means an organization
operating with formal membership requirements

with the intent to pursue common goals or activities
and Heensed by the state as an alcoholic beverage
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establishment for sales or service of alcoholic

beverages under the Beverage Law for consumption
on the premises during the hours of operation of the

membership organization and hours of business not

prohibited by this division.

Nudity is defined in the Fort Myers Beach
Obscenity, Public Nudity, and Sexually Orie ted

Businesses Re {

lation Ordinance, €

Open container means any container of alcoholic
beverage that has been opened, has its seal broken,

had its contents partially removed, or from which
consumption is capable

Operation means the sales or service of alcoholic
beverages in the normal course of business.

Operator means the person or entitv, or
combination of persons and entities, operating an
alcoholic beverage establishment on licensed
premises who either holds or has applied for a

license to sell or serve alcoholic beverages from the
premises.

Outdoor seating area means a specifically
delineated area within the licensed premises. not
enclosed by a structure and which may or may not
be roofed. and approved by a town permit for dining
and consumption on the premises as a commercial
accessory use to any alcoholic beverage
gstablishment.
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Alcoholic Beverages

Owner means any person having a legal or
equitable interest in propertv.

Package goods means any container of alcoholic
beverages.

Package store means an alcoholic beverage
establishment licensed by the state where alcoholic
beverages and package goods are sold, during hours
of operation and during hours of business not

prohibited by this divison, only in sealed containers
for consumption off the premises.

Parcel of land means real property capable of

being described with such definiteness that its
location and boundaries may be established. that is

(2) is engaged primarily in the service of food and
non-alcoholic beverages, where the sales or service of

alcoholic beverages is incidental to the sale and
service of food and non-alcoholic beverages: and

(b) meets all local zoning requirements, and
possesses all municipal and county permits required
by law; and

(¢) is currently and lawfullv licensed by the

division of hotels and restaurants of the department of
business and professional reguiation: and :

(d) offers and serves full course meals with full

kitchen facilities and food preparation staff capable of
preparing and serving full course meals continuously

during all hours of operation: and

designated by its owner or developer as land to be
used or developed as a unified whole, or that has

been used as a unified whole.

Permit means an official document or certificate

required or issued by the town authorizing
performance of a specified activity.

Person means any individual, association,
corporation, estate, firm. limited partnership.
partnership, trust, or other legal entity.

Public area means an area open to the public,
including any auditorium, beach. bridge, building.

canal, causeway. dock, lake. lagoon. marina,
museum, open space, park, parkway, pier
plavground, pool, preserve, range, recreational
facility and/or field, roadway. semi-public parking

lot, sidewalk, stream. waterwav. and abutting lands
and adjacent littoral waters. and all rights-of-way

and public service facilities located on grounds,
buildings, and structures that are under the

jurisdiction, control. and administration of the town,
special district. county, state, or federal government,

within the municipal limits of the town.

Restaurant means an establishment engaged
primarilv in the sales or service of food and

beverages in a readv to consume state.

Restaurant, bona fide means a restaurant that is
also an alcoholic beverage establishment that:

Page 7 of 26

(e) has a customer service area consisting of tables
and chairs, or customer counters, and kitchen
facilities, restroom facilities, pantries, and storage
room(s) that. aggregated together, comprise no less
than 75 percent of the gross floor area, and that are

adequate to accommodate the service of full course
meals: and

() _has a sufficient total number of seats or chairs

at tables, counters, and bars within the customer

service area to accommodate the full occupant load as
determined by the town in accordance with the

provisions of the Florida Building Code and the
Florida Fire Code or successor codes.

This definition is intended to accord with the
definition in the Beverage Law.

Restaurant bar means a bar operated in direct
connection with a bona fide restaurant and by the

same owner or management, licensed by the state for
sales or service of alcoholic beverages under the
Beverage Law for consumption on the premises
during the hours of operation and hours of business
not prohibited by this division.

Revenue, gross means all money and other

consideration received by or paid to the operator of a
alcoholic beverage establishment from the retail sale

of alcoholic beverages, food, and non-alcoholic
beverages without regard to whether such receipts are
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Sec. 34-1261

Alcoholic Beverages

represented by check, credit, charge account,
exchange, or otherwise. Gross revenue must not

include direct taxes that are passed on to and paid
by the patrons {such as sales tax) or revenue
generate from catering services. (Gross revenue also

Obscenity, Public Nudity, and Sexually-Oriented

T i

. . . [
Business Regulation Ordinance, £

Vendor means any and all persons engaged in the
activity of sales or service of any alcoholic beverage

must not include tips and gratuities paid by
customers to and retained by emplovees,
independent contractors. or the operator, for which
such emplovees are not accountable to the operator,

regulated by this division.

Wine means all beverages made from fresh fruits,
berries, or grapes, either by natural fermentation or by

whether or not such gratuities are credited against
wages owed by the operator to such employees. No

income tax, franchise tax, tangible or intangible tax,
or other tax based on the income. profits, or assets

natural fermentation with brandv added, in the
manner required by the laws and regulations of the

United States, and inclu_des all sparkling wines,
champagnes, combination of the aforesaid beverages.

of the operator will be deducted from gross revenue.
Each charge or sale on installment or credit is to be
treated as a sale for the full price on the date the
charge or sale is made, regardless of when the

operator actually receives payment.

Sales or service means the distribution or transfer

vermouths, and like products. Sugar, flavor. and
coloring materials may be added to wine to make it

conform to the consumer’s taste, except that the

ultimate flavor or color of the product mav not be
altered to imitate a beverage other than wine or to

change the character of the wine. This definition is
intended to accord with the definition in the Beverage

of any alcoholic beverage for a consideration, any
¢ift of an alcoholic beverage in connection with, or
as part of, a transfer of property other than an
alcoholic beverage for a consideration, or the
distribution or transfer of an alcoholic beverage by
any establishment licensed under the Beverage Law.

This definition is intended to accord with the
definition in the Beverage Law.

Semi-public parking lot means any area wherein
motor vehicles are parked by the public in
conjunction with any business. enterprise,

commercial establishment. office building, or
multiple-family building.

Sexually-oriented business means a sexually-
oriented business as defined in the Fort Mvers

Beach Obscenity, Public Nudity, and Sexualnlvym

Oriented Businesses Regulation Ordinance, €rd

Specified anatomical areas means specified

anatomical areas as defined in the Fort Myers Beach
Obscenity, Public Nudity. and Sexually Orieg‘ged

Businesses Regulation Ordinance. €)

Specified sexual activity means specified sexual
activity as defined in the Fort Mvers Beach

Law.,

Subdivision I, Hours of Business

Sec. 34-1263. Sateforoff=premises
consumptionHour of business during which sales
or service, consumption, and occupancy are
prohibited.
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Sec. 34-1261

Alcoholic Beverages

rnF::t_h.z Sallg :“flﬂ}::h i rod g bt I PquTemel ()
apphicablestate Hquordaws: (a) Sales or service. The sales or service of

alcoholic beverages on any licensed premises of an
alcoholic beverage establishment is prohibited

between the following hours:

(8) On legal holidays established by state law, the
hours of prohibition are the same for the days
on which such holidays fall as for subsection
(6). above,

{(b) Consumption and occupation of

square-feetor-preatertrsize—ortra-retatt establishments licensed for consumption on the

satesestablishment-wherein-the-saleof premises. The consumption of alcoholic beverages
alcoholic-beverages-forconsumption-off-site on and occupation of any alcoholic beverage
tscleariy-incidentat-to-other-retaitsates establishment licensed for on the premises
commuoditiesssuch-as-inagrocery store; consumption is prohibited between the following
supermarket;-or-dragstore;-theseparation hours:

Wednesday.
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Sec. 34-1264

Alcoholic Beverages
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Sec. 34-1264

Alcoholic Beverages
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Sec. 34-1264

Alcoholic Beverages

————2—TFherestaurant servescookedfull=

conrseeals; prepared-daily on-the

premses;—and
Only-aservicebar-isusedand the

(7 3]

termimatetheprivitegeof thecocktait
iotu‘rge-a:n&sa}&af—bcm‘-ﬁ'om-ﬂic

—d—ﬁa‘anbemhrp—orgmﬂmm;—prmﬁed—ﬂmf
—+——suchclubororganizationconforms-to
attthe-requirements of F-S—ch—56+
and-otherapphcabte-state taws,and
—2—thercare tosignsor-othertmdhcations
vistble-from-theexteriorofthe
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alcohotic-beveragesareserved:
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Alcoholic Beverages
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Alcoholic Beverages
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Alcoholic Beverages
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Sec. 34-1264

Alcoholic Beverages

(a) Prohibited locations. Alcoholic beverage
establishments are prohibited within 500 feet of:
(1) A school (noncommercial);
(2) A place of worship. religious facility. day
care center (child). or park:

(3) A dwelling unit under separate ownership;
or

4 Another alcoholic beverage establishment.

(b)_Measuring distances. Distances must be
measured on a straight horizontal line, without
regard to intervening structures, objects, or political
boundaries. from the nearest point on the perimeter
boundary line of the parcel of land on which the
alcoholic beverage establishment is located, fo the
nearest point on the perimeter boundary line of the
parcel of land on which the prohibiting use is
{ocated.

(c) Exceptions.
(1) Bona fide restaurants, provided:

a. The bonz fide restaurant is in ful]

compliance with the requirements of the
state division of hotels and restaurants of
the department of business and
professional regulation; and

b. The bona fide restaurant serves full
course meals at all times during its hours
of operation; and

c. Ifthe licensed premises inchides a bar,

or service of alcoholic beverages is only to
patrons ordering meals or waiting to be

seated at tables. and the restaurant bar is
located so that there is no indication from
the outside of the building and anv
associated structures that alcoholic
beverages are available on the premises.
The restaurant bar must be directly

connected with the dining room and must
be only a service bar for patrons of such

restaurant. Stools are permitted at the
restaurant bar and alcoholic beverages
must be sold by the drink only. A package
store or the sale of package goods from a
restaurant bar is prohibited on the licensed
premises. The sale of alcoholic beverages
is prohibited when the restaurant is not
actually engaged in and open to the public
for the service of full course meals: and
The bona fide restaurant continues to
comply with all applicable laws.
reguiations, and other definitional and
regulatorv requirements of this code.
(2) Hotel/motels and resorts, provided:

a. The hotel/motel or resort is not located

B within 500 feet of anv noncommercial

e

b. tains at |

units and anv alcoholic beverage

establishment(s) are under the same roof

or on the same premises under unified
control; and

If the licensed premises includes a bar,
only a hotel bar is used and the sales or

service of alcoholic beverages is only to
patrons of the hotel/motel or resort, and
the hotel bar is located so that there is no

indication from the outside of the building
and anv associated structures that
alcoholic beverages are available on the
premises. The hotel bar must be directly
connected with the hotel/motel or resort
and must be only a service bar for patrons
of such hotel/motel or resort. Stools are
permitted at the hotel bar and alcoholic
beverages must be sold by the drink only.

[©

only a restaurant bar is used and the sales
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A package store or the sale of package
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goods from a hotel bar is prohibited bn
the licensed premises. The sale of

alcoholic beverages is prohibited when
the hotel/motel or resort is not actually

operating and open to the publicas a
hotel/motel or resort: and

d. The hotel/mote! or resort and all
alcoholic beverage establishment(s)
continue to comply with ail applicable

laws, reguiations. and other definitional
and regulatory requirements of this code.

(3) Membership organizations, provided:

a. The membership organization is not
located within 500 feet of anv
noncommereial school:

b. The sales or service of alcoholic

beverages is only to members and
member-accompanied guests of the

membership organization, and thete is no
indication from the outside of the
building and any associated structures
that alcoholic beverages are served on
the premises: and

The membership organization continues
to comply with all applicable laws,
regulations. and other definitional and

reculatory requirements of this code.

&

(4) Nonconforming uses. Any alcoholic

beverage establishment lawfully operating on
licensed premises prior to July 1. 1999 is
exempt from subsection {a) of this section,
but is subject to the provisions for
nonconforming uses in this code. as long as
it continues to comply with al} applicable
laws, regulations. and other definitional and

regulatory requirgments of this code. [See
L.DC Sec. 34-3241 to 3246].

(5) Other; town _council approval required.

a. Distance from schools. Except for a
bona fide restaurant. a resolution passed

by the town council in conjunction with

a zoning decision approving the location
of an alcoholic beverage establishment

within 500 feet of a parcel of land
containing a noncommercial school will
be required prior to issuance of a use
permit. In-addition o the considerations

and findings required for rezonings bv

Sec. 34-1264

Alcoholic Beverages

this chapter. prior to approval the local
planning agency will review and make
recommendations as to whether, and the
town council must find that, the location
promotes the public health, safety, and
general welfare of the community in
accordance with § 562.45 of the Beverage
Law.

b. Distance prohibition from all other uses.
Except for a bona fide restaurant,
hotel/motel or resort, membership
organization, or lawfully existing
nonconforming use. a special exception
for location of an alcoholic beverage
gstablishment within 500 feet of a parcel
of land containing a place of worship,
religious facility, day care center (child),
park, dwelling unit under separate
ownership. or another alcoholic beverage
establishment is required prior to issuance
of a use permit,

The proceedings for such special approval

must be in conformance with the provisions of

F.8. § 166.041(3)<c). These restrictions will

not be construed to prohibit the issuance of

special event permits as provided for in §

561.422 of the Beverage Law, this code, and

all other applicable regulations.

Secs. 34-1265-=34-1296:Reserved. Bottle Clubs.

19
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Sec. 34-1266. Consumption, possession in public
areas.

(2) General prohibition in public areas.

Consuming. using, or seHling any aleoholic
beverage, or manually possessing any unsealed or

open container of any kind that contains any
alcoholic beverage while on or within any public

area, or while on or within any vehicle located in a
public area is prohibited. It is further prohibited for

container If transported in a motor vehicle,
the container with the resealed boitle of wine

must be placed in a locked glove
compartment. a locked trunk, or the area
behind the last uprisht seat of a motor vehicle
that is not equipped with a trunk or glove
compartment capable of being locked.

(¢} Resolution procedure, conditions.
Notwithstanding the prohibition in subsection (a) of

any intoxicated person to enter or remain in any
public area.

{(b) _Exceptions.
(1) A person under a written contract with the
town to allow sales or service of beer and wine

this section. the town council may approve, bv

resolution, the sales or service and consumption on

the premises of alcoholic beverages at any
recreational facility for a one-time event, The entity

making application for the resolution must secure a

may distribute. and persons of age not prohibited

temporary permit or liqjcnse autho izegi by § 56 ::422

m

by the patron age provisions of this division of
the code may consume, such permitted beer and
wine onlv within the licensed premises of events

don and the director may glce further ‘

restrictions or limitations on the special event.

designated by the town without violating the
provisions of this division.
(2) The consumption or possession of an

alcoholic beverage in an open container. in a
public area specificalty authorized and

approved by the town council for outdoor
seating or a special event pursuant to this
code.

(3) Notwithstanding any other provision of law.,

an alcoholic beverage establishment licensed

SECTION 1267. Alcoholic beverage
establishments; permitted locations; approval

process.

(a) Permitted locations. The following types of

alcoholic beverage establishments may be permitted

10 operate in certain zoning districts classified
according to the use group(s) and sub-group(s)
emploved by Tables 34-1 and 34-2 of this chapter.

to sell wine on the premises may permit a

patron to remove one unsealed bottle of

wine for consumption off the premises if the
patron has purchased a full course meal and

upon proper approval from the town and with

continuous compliance to all applicable laws,

regulations. and other definitional and regulatory
requirements of this code,

consumed a portion of the bottle of wine

with such meal on the licensed premises. A
partially consumed bottle of wine that is to

be removed from the licensed premises must

be securely resealed by the licensee or its

employee before removal from the licensed
premises. The partially consumed botile of

wine must be placed in a bag or other
container that is secured in a manner such
that it is visibly apparent if the bag or other

container has been subsequently opened or
tampered with, and a dated receipt for the

bottle of wine and full course meal must be
provided by the licensee and attached to the
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(1) Bona fide restaurant. A bona fide restaurant

is allowed in any zoning district permitting the
retat]l use group with the open sub-group,

provided the bona fide restaurant complies
with the distance requirements for prohibited
locations.

(2) Cocktail bar. A cocktail bar is allowed in any
zoning district permitting the retail use group
with the open sub-group, provided the cocktail
bar complies with the distance requirements
for prohibited locations.

(3) Excursion or pleasure vessels, Owners of

excursion or pleasure vessels. who are
licensed under the Beverage Law to sell
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alcoholic beverages for consumption on the
vessel, and their emplovees. mav sell beer,

wine, and l1quor thereon, provided that such

vessels however are proh1b1ted from

operating in any canal in the town
surrounded entirely by residentially zoned
property but may be permitted to cruise and
operate in the open waters within the
municipal limits of the town, subject to
regulations of any other governmental entity
having jurisdiction over such waterwav(s).

The sales or service of alcoholic beverages or
food on such boats is allowed only while

such boats are underway.
{(4) Hotel bar. A hotel bar is allowed in any
zoning district permitting the residential or

lodging use groups with the open sub-group.
provided the hotel bar complies with the

distance requirements for prohibited
locations,
(5) Membership organization. A membership

sub-groups. provided the membership
organization complies with the distance

requirements for prohibited locations.
(6) Qutdoor seating area. An outdoor seating

area is allowable in any zoning district
permitting the retail use group with the open
sub-groups. provide such outdoor seating

omphes with the dlstance regmrements for

() Package store. A gackage store is allowed in
any zoning district permitting the retail use

group with the open sub-groups. provided the
package store complies with the distance

requirements for prohibited locations.
(8) Restaurant bar. A restaurant bar is allowed in

any zoning district permitting retail use groups
with the open sub-group, provided the

restaurant bar complies with the distance
requirements for prohibited locations.

i3

{a)} Approval required. A vendor is prohibited

from engaging in the sales or service of alcoholic
beverages unless and until such time as the vendor
has secured a license from the division of alcoholic

beverages and tobacco of the department of business
and professional regulation of the state. No alcoholic
beverage establishment may open or operate and the
town will not process any application to the state for
an alcoholic beverage license until the use has been
approved by the town through one of the following

Processes.

organization is allowed to sell or serve
alcoholic beverages for consumption on the

premises in any zoning district permitting the
retail use group with the limited and open
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(1) Administrative review. The director may

administratively approve an aleoholic
beverage establishment if the proposed use

complies with the requirements of this
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division. current zoning, all supplemental
reculations. and all other applicable

repulations. However, the director may. in
her sole judgment., require the applicant to

apply for a special exception rather than an
administrative review. When the director

has approved an alcoholic beverage

establishment on premises where the

building proposed to house the use has not
been constructed. the director will not
approve through the administrative review
process another request that could
potentially violate the location requirements
of this division. Prior to administrative
approval. the director must make the
following findings of fact:

a. There will be no apparent deleterious
effect on surrounding property owners
and the immediate neighborhood as
represented by property owners within

500 feet of the premises. measured in
accordance with this division; and

b. The premises are suitable in regard to
their location, site characteristics. and
intended purpose.

Prior to administrative approval, the director

must conclude that the application and
premises are in compliance with all

applicable standards and all applicable
provisions of this code.

Special exception. An approved special
exception is required for an alcoholic
beverage establishment that may not be
aDDroveq jghrqugh th i

approval of the special exception will not
have a deleterious effect on the surrounding

properties is on the applicant. A single
special exception for consumption on the
premises for a multiple-occupancy complex

is sufficient to permit consumption on the
premises in every bona fide restaurant that

operates within the multiple-occupancy

complex. Otherwise, request for special
exceptions will be administered and decided
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in conformance with the requirements for

special exceptions provided in this chapter.

Planned development. Unless explicitly

designated on the master concept plan and
included in the schedule of uses, alcoholic
beverage establishment(s) may be added to a
planned development by administrative or
special exception approval, as provided in

this code.

Variance. Requests for variances or
deviations from the requirements of this
section will be administered and decided in
conformance with the requirements for
variances and deviations that are provided in
this chapter.

Temporary permit. An approved temporary

permit is required for the sale or service of
alcoholic beverages by non-profit

organizations and for-profit establishments
for any special event or at other than

regularly licensed premises. A completed
application for a temporary permit must be
received by the director no later than 21
calendar days in advance of the beginning
date of the event. The director will approve,
approve with conditions, or deny the
application within ten (10) working days. or
require town council review and approval.
The town council will review all requests for

temporary permits for events proposed to Tun
longer than three (3) days, Under no
circumstances will a temporary permit be
issued for more than ten (10) days.

No more than twelve (12) temporary

alcoholic beverage permits will be issued
each calendar vear for a specific location, If
more than twelve (12) temporary alcoholic
beverage permits are proposed or requested.,
then the applicant must request appropriate

permanent approvals.

Bona fide restaurant determination. Anvy
alcobolic beverage establishment may apply
for an administrative determination from the
town that the establishment qualifies as a
bona fide restaurant for purposes of this
division. No establishment is required to
obtain a determination, and alcoholic

33

LEA Dvgst for considerafion dprid 28, 200%




Sec. 34-1264

Alcoholic Beverages

b)Y Application. An a

beverage establishments must continue to

compty with all provisions of this division
in order to maintain their exceptions. In
addition to the application information
required by this section. an applicant for a

determination must provide a copy of a
valid business tax receipt for the alcoholic

beverage establishment on the propertv that
is the subject of the application.

lication for approval of

(10)

an

A town map marked to indicate all the
property within 500 feet of the parcel of land

on which the premises of the alcoholic
beverage establishment will be tocated.
A notarized affidavit executed by the

applicant indicating that no place of worship.
religious facilities, child day care center,
noncommercial schools, dwelling units. or
parks are located within 500 feet of the parcel
of land on which the premises of the
alcoholic beverage establishment will be

located: or an accompanying application for a

variance.

Copies of any approvals, licenses, or other

an alcoholic beverage establishment or bona fide

restaurant determination must be submitted to the
director on forms supplied by the town and must

(12)

provide the following information:

permits required from any other

(1) The name. address, and telephone number governmental agency necessary to operate the
of the applicant operator. alcoholic beverage establishment.

(2) The name, address. and telephone number (13) Any additional information relevant to
of the owner of the premises. if different determination of compliance with the
from the applicant operator. provisions of this division.

(3) A notarized authorization from the owner
authorizing the applicant operator to apply The town may charge a fee in accordance with the
for the permit. schedule of fees adopted by resolution of town

(4) Location of the subject premises by STRAP  council for the review and processing of an
and street address, application for approval. In the absence of a

(5) Type of state alcoholic beverage license for  resolution by the town council, the director will

_ the premises. charge fees that are comparable to the fees charged by

(6) Copy of the valid certificate of occupancy the board of county commissioners for similar
for the building that is the subject of the applications.
application.

(7} A site plan, drawn to scale (minimum one- (c) Expiration of approval. An administrative or
quarter (¥4} inch equals one (1) foot) special exception approval will expire and become
indicating the layout and dimensions of the null and void unless operation of the alcoholic
premises, private and public entrances to beverage establishment has commenced as follows:
and exits from the building, locations of all
tables. countertops, and chairs (including (1) Existing structure. Within six (6) months
the number of tables and chairs provided). from the date of approval.
customer service areas, gross floor area; and (2)  New structure. Within twelve (12) months
kitchen facilities with sufficient detail to from the date of approval. The director may
establish that it is sufficient to serve full grant one (1) extension of up to six (6)
course meals to the customer service areas months if construction is substantially
of the establishment, if applicable. complete and proceeding to completion with

{8} A parking plan. drawn to scale, indicating due diligence.
individual parking spaces. total number of
spaces, aisles, entrances. and exits. (d) _Transfer of approved permit or approval.

(9) A copy of the menu of food items being Approved alcoholic beverage establishment permits

offered and served or to be offered and
served, if applicable.

are a privilege running with the land. Sale of real

rope
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will automatically vest the purchaser with all
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rights and obligations originally granted to or f. Failure to comply with the reporting
imposed on the permittee. Such privilege must not requirements of this division for
be separated from the fee interest in the real percentage of gross revenues from the
property. sales or service of alcoholic beverages.
g. Violation of any of the minimum
(e) Expansion of premises. The premises standards for a special exception,
designated for an alcoholic beverage establishment (2) Procedure. Prior to revoking a permit or
must not be expanded prior to approval of an approval, the town council will conduct a
application in accordance with the requirements of public hearing at which the licensee may
this chapter. The new application must cover both appear and present evidence and testimony
the existing designated premises as well as the concerning the subject matter of the
proposed expanded premises. All approved revocation action. Prior to the hearing, the
premises must be under the same alcoholic beverage licensee will be notified of the grounds upon
permit and subject to uniform rules and regulations. which revocation is sought and the time and
Nothing in this division may be construed as an place of the hearing in the same manner as set
attempt to0 modify any prohibition or diminish any forth in article II of this chapter. Atthe
requirgment of the state. conclusion of the hearing, the town counci]
(f) Revocation of permit or approval, described in this section is established by a
(1) Grounds. The town council may revoke an preponderance of the evidence.
alcoholic beverage permit or approval upon (3) Subsequent permit or approval. When a

any of the following grounds:

a. Determination that an application for
approval contains knowingly false or
misleading information.

b. Violation by the licensee of any
provision of this code, any town

ordinance, or any state statute that results

in the revocation of the licensee’s state
alcoholic beverage license.

permit or approval is revoked in accordance
with the provisions of this section, the town

will not consider a petition §i

48 it il 1o 3 o
a permit or approval for an alcoholic
beverage establishment for twelve (12)
months from the date of the revocation
decision of town council.

¢. Repeated violation by the licensee of any
provision of this code. or any town (g} Appeals. Except as otherwise provide in this
ordinance within the twelve (12) month division, all appeals of decisions by the director must
period preceding the revocation hearing. be in accordance with procedures provided in § 34-86
d. Failure to renew a state alecholic for appeals of administrative decisions.

beverage license, written declaration of

abandonment, or actual abandonment of
the premises by the licensee. An

alcoholic beverage establishment that
continually maintains and renews its
state liquor license. even though it has
suspended operation, will not be deeimed
to have been abandoned for the purposes

of this section.
e. Violation by the Heensee of any

condition imposed upon the issuance of
the permit or approval.

Subdivision IV. Entertainment and

Conduct

Sec. 34-1268. Hours music or disturbing noises
prohibited.

(a) Music, singing, and other forms of

entertainment, whether amplified or not. may be
permitted at any time during the hours of operation of
an alcoholic beverage establishment. In outdoor

Page 22 of 26 LPA Dwaft for consideration dpril 28, 2000




Sec. 34-1264

Alcoholic Beverages

seating areas. however, music, singing, and other
forms of entertainment are prohibited between the
following hours:

Tuesday.

(8) On legal holidays established by state law,

the hours of prohibition are the same as subsection
(6), above.

Sec. 34-1269. Nudity, specified sexual activities,
and exposure of specified anatomical areas
prohibited.

(2) As provided in €

specified sexual activities, exposure of specified
anatomical areas, and exposure of anv device or

covering intended to give the appearance of or
simulate specified anatomical areas to public view by
erson. as those terms are defined and emploved
XX are prohibited on the premises

of any alcoholic beverage establishment.

(b) Owners. operators, and vendors of alcoholic
beverage establishments who permit persons to
engage in conduct in violation of this prohibition may

be fined in accordance with the provisions of § 1-5 of
this code.

{¢) It is not a violation of this division for a
mother to breast-feed her infant child.

Sec. 34-1270. Sale of food prerequisite to
consumption on the premises of alcoholic
beverages for bona fide restaurants and certain
other alcoholic beverage establishments.

The sales and service of alcoholic beverages for
consumption on the premises may be permitted only
as an incidental use to the sale of food and
nonaicoholic beverages for consumption on the
premises. and bona fide restaurants and other
alcoholic beverage establishments required to offer
and serve food as a prerequisite to sales and service
of alcoholic beverages must offer and serve full

course meals on the menu at all times coincident with
the sales or service of alcoholic beveraoes.

Sec. 34-1271. Ratio of alcoholic beverage to food
sales; gross revenues: record keeping and
reporting.

In all bona fide restaurants and other alcoholic

beverage establishments where the sales or service of
alcoholic beverages is incidental to the sales or
service of food and nonalcoholic beverages. the
following requirements and restrictions apply:

{a) Ratic of alcoholic beverage to food sales. The

sale of alcoholic beverages for consumption on the
premises is prohibited whenever the sale of alcoholic
beverages accounts for more than 49 percent of the
combined gross revenues attributable to the sale of

food and non-alcoholic beverages in anv 12-month
period.
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(b) Record keeping. The owner or operator of
an alcoholic beverage establishment must maintain

separate books and records reflecting the gross

revenues of food and non-alcoholic beverages and
the gross revenues of alcoholic beverages for each
month. The required books and records must be
maintained on the premises where the alcoholic
beverage establishment is located. or other
designated place approved in writing by the town,
and must be available for inspection by the town
during normal business hours. The required books
and records must be legible. clear, and available in
the English language. Books and records
maintained in digital or electronic formats must be
promptly provided to the director in printed form at

the sole expense of the operator of the alcoholic
beverage establishment.

¢} The director or designee may. during normal
working hours, reguest {o inspect and audit the

required books and records of the alcoholic
beverage establishment maintained in accordance
with this section wholly for the purpose of verifving
that the combined gross revenues of the alcoholic
beverage establishment are not less than 51 percent
attributable to the sale of food and non-alcoholic
beverages during any 12-month period to assure that
the alcoholic beverage establishment continuously
complies with the requirements of this division.

The failure to keep the books and records required
by this section or a refusal of an owner or operator
of such alcoholic beverage establishment to allow
such inspection will be grounds for the town council
io revoke the use permit of the alcoholic beverage

of food and nonalcoholic beverages during the
immediately preceding 12-month period.

(e) Should an inspection of the required books and

records or review of the required annual report reveal

that the combined annual gross revenues of such
alcoholic beverage establishment are less than 51

percent attributable to the sale of food and non-
alcoholic beverages during any 12-month period, the
director will notify the owner or operator of the

alcoholic beverage establishment that the property
upon which the alcoholic beverage establishment
operates is in violation of the code and notify the state
that the town’s prior certification of the licensed
premises for the sale of alcoholic beverages is no
longer valid. The sales or service of alcoholic

beverages by the owner or operator of such business
is prohibited for a period of one vear from the date of
such notice.

() _The provisions of this section will be
mterpreted and applied with respect 1o a lesser period

of time for any alcoholic beverage establishment that
has been in operation for a period of time less than 12

months.

(g) The owner or operator of an alcoholic
beverage establishment may appeal the town’s
determination of a violation of the gross sales
percentage requirement of this division only to the
special magistrate for code enforcement, pursuant to
the chapter 2. article V, division 2 of this code.
While the special magistrate hearing is pending, the

town may continue to enforce the provisions of this

establishment and notify the state _that prior
certification of the licensed premises for the sale of
alcoholic beverages is no longer valid.

~ (d) On an annual basis beginning
2009. and each vear thereafier. the owner or

operator of an aicoholic beverége establishment in
which the sales and service of alcoholic beverages

are incidenta] to the sales and service of food and
nonalcoholi¢ beverages must file with the town an

annual report and notarized affidavit attesting to the
fact that the combined annual gross revenues of
such alcoholic beverage establishment are not less
than 51 percent attributable to the sales and service
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section by all leeal means. After hearing evidence

presented by both the town and the owner or operator
of an alcoholic beverage establishment, the special
magistrate is limited o a determination of whether or
not the alcoholic beverage establishment complies
with the gross sales percentage requirement in

accordance with this division.

Sec. 34-1272. Package stores.

(a) Consumption on the premises prohibited.

Consumption of any alcoholic beverage is prohibited
on or within any parcel of land ihat is licensed to sell
alcoholic beverages for consumption off the
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premises. The sealed package must not be broken.,

and the contents must not be consumed in or on the
premises under such a license.

(b) Exception for wine tasting. A distributor of

vinous beverages licensed in accordance with the
Beverage Law, or any vendor. is authorized to

conduct wine tasting upon any licensed premises

authorized to sell wine or liquor as package goods

are prohibited from frequenting, loitering, or

assembling on such premises or the entrance thereto.

Subdivision V. General Health

Safely, and Welfare

Sec. 34-1276. Adequate and sanitary equipment,

for consumption off the premises. provided the wine
tasting is limited to and directed toward the general
public of the age of legal consumption. in
accordance with the provisions of § 564.08 of the
Beverage Law.

Sec. 34-1273. Permitting intoxicated persons to

compliance with applicable regulations.
All alcoholic beverages establishments must be

maintained in a sanitary manner in compliance with
all health codes and other rules established by the

state, county, and town. The retail sale, service, or
consumption of alcoholic beverages is prohibited in

loiter about premises.

{a) Intoxicated persons are prohibited from

loitering in and about the licensed premises of
alcoholic beverages establishments. and the operator
of such premises is prohibited from allowing such
intoxicated persons to remain on such licensed
premises.

{b) Owners. operators. and vendors of alcoholic

beverage establishments who permit persons to
engage in conduct in violation of this prohibition

may be fined in accordance with the provisions of §
1-5 of this code.

Sec. 34-1274. Serving of set-ups, etc., by vendors
not licensed to sell for consumption on the
premises,

The sales or service of any glasses, sei-ups. or
other service to any person for the purpose of
consuming liguor is prohibited by anvy vendor
licensed under the Beverage Law who is not
licensed to sell liguor to be consumed on the
licensed premises.

Sec. 34-1275. Use of licensed premises for

immoral or criminal Purposes.

The use of the licensed premises of any alcoholic
beverage establishment for any criminal pUrposes is
prohibited. and persons of known criminal habits

any structure, building, establishment, or premises
that does not have adequate and sanitary equipment to

accomplish such sale, service, or consumption or that

does not conform to all applicable state and Jocal
regulations.

Subdivision VI. Patron Age

Restrictions

Sec. 34-1277. Patron age restrictions.

(a) General gge prohibition. Tt is unlawful for
persons under the age of 21 vears to enter or remain

in anv alcoholic beverage establishment, or to be
permitted to do so by owners. operators. emplovees,
or independent contractors or alcoholic beverage
establishments.

b)_Exceptions. This restriction will not apply to:

(1) Persons lawfully emploved by or at the
alcoholic beverage establishment:

(2) Persons accompanied by ¢ither of their
parents (natural. adoptive, step-parent, or
legal guardian) or a responsible adult:

(3} A bona fide restaurant;
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(4) An alcoholic Beverage establishment during
any time period outside the hours of Sec. 34-1278-34-1290. Reserved.

operation for the sales or service of
alcoholic beverages provided that before

anyone under the age of 21 vears is
admitted into the establishment all aicoholic

beverages previously sold or served are
consumed. or otherwise discarded. and the
establishment’s entire inventory of alcoholic

beverages is properly secured from public

access. The sales or service and

consumption of alcoholic beverages must

not resume until all persons under the aee of

21 have vacated the licensed premises: and

(c) It may be a defense to alleged violations of
this section that the person under the age of 21
obtained access through a fraudulent identification.
ant the business used reasonable efforts to prevent

the use of fraudulent identification(s). Under these
circumstances. only the persons who gained access
to the alcoholic beverage establishment by
presenting fraudulent identification will be

considered in violation of this section.

Subdivision VII. Enforcement and

Penalties

Sec. 34-1278. Enforcement and penalties.
These regulations may be enforced by the sheriff

and in accordance with code enforcement
procedures provided in article V. chapter 2 of this
code. Violations of these regulations mav also be
restricted by injunction initiated by the town. any
citizen thercof, or by anv person affected by the

violation of the regulation(s). Penalties for
violations of these regulations will be in accordance

with § 1-5 of this code as applicable and
appropriate,
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