
 

RESOLUTION OF THE LOCAL PLANNING AGENCY 
THE TOWN OF FORT MYERS BEACH, FLORIDA 

RESOLUTION NUMBER 2012- 004  
PAINE/PURTELL REZONING 

 
WHEREAS, Michael Roeder, authorized applicant for the owners of property located at 821 and 
831 Estero Boulevard Fort Myers Beach, Florida has requested to rezone .33 acres from 
Residential Conservation (RC) to DOWNTOWN; and 
 
WHEREAS, the subject property is located in the Pedestrian Commercial Future Land Use 
Category of the Comprehensive Plan of the Town of Fort Myers Beach; and 
 
WHEREAS, the STRAP for the property is 24-46-23-W3-0050B.0050 and 24-46-23-W3-

0050B.0070 and the legal description for the property is Lots 5, 6, 7, 8 and part of lots 9, 13, & 

14, Island Shores Unit 2 Block B, according to the plat thereof recorded in Plat Book 9 Page 25, 

of the Public Records of Lee County, Florida; and 

WHEREAS, a public hearing was held before the Local Planning Agency (LPA) on March 13, 
2012; and 
 
WHEREAS, at the hearing the LPA gave full and complete consideration of the request, 
recommendations by staff, the documents in the file, and the testimony of all interested 
persons, as required by the Fort Myers Beach Land Development Code Section 34-85.   
 
IT IS HEREBY RESOLVED BY THE LPA OF THE TOWN OF FORT MYERS BEACH, FLORIDA, as 
follows: 

The LPA recommends the Town Council APPROVE/DENY the request to rezone the subject 
property to the DOWNTOWN zoning district. 
 
 
RECOMMENDED FINDINGS AND CONCLUSIONS 

 
Based upon the presentations by the Applicant, Staff, and other interested parties at the 
hearing, and a review of the application and standards for the conventional rezoning approval, 
the LPA recommends that Town Council make the following findings and reach the following 
conclusions: 
 

1. Whether there exists an error or ambiguity which must be corrected. 
No errors or ambiguity exists surrounding the subject property and its zoning 
category that require correction.  APPROVE/DENY 

2. Whether there exist changed or changing conditions which make approval of the request 
appropriate. 

Changed conditions do exist, namely the change in future land use designation that 
makes the consideration of the proposed request for rezoning appropriate. 
APPROVE/DENY 



 

3. The impact of a proposed change on the intent of Chapter 34 of the Fort Myers Beach Land 
Development Code. 

The proposed rezoning from RC to DOWNTOWN will not have any impact on the 
intent of Chapter 34. APPROVE/DENY 
 

4. Whether the request is consistent with the goals, objectives, policies, and intent, and with 
the densities, intensities, and general uses as set forth in the Fort Myers Beach 
Comprehensive Plan. 

The request is generally consistent with the goals, objectives, policies, and intent of 
the Comprehensive Plan. However, the submitted application does not contain 
sufficient information to establish that the rezoning request is consistent with the 
densities, intensities, general uses or level of services standards set forth in of 
Comprehensive Plan. APPROVE/DENY 
 

5. Whether the request meets or exceeds all performance and locational standards set forth 
for the proposed use. 

The applicant has not submitted a plan for redevelopment with this request for 
rezoning. They have indicated to Staff no present intention to change uses on the 
subject property, merely a desire to return to a commercial zoning similar to how 
the subject property was zoned prior to the Town’s incorporation. With no plan to 
review, it is difficult to determine if the request meets or exceeds performance and 
locational standards. APPROVE/DENY 

 
6. Whether urban services are, or will be, available and adequate to serve a proposed land 

use change. 
Urban services including water, sewer, and power are available at the subject 
property. However, without a redevelopment plan, whether adequate capacity is 
available for the proposed land use change cannot be determined. The applicant has 
indicated that questions regarding capacity should be answered at the time of 
development order or permitting, however that can be problematic and should be 
addressed at the present zoning stage of land development. APPROVE/DENY 

 
7. Whether the request will protect, conserve, or preserve environmentally critical areas and 

natural resources. 
As existing residentially developed lots located on interior parcels of land away 
from both the Matanzas Pass waterfront and the Gulf of Mexico beach, the subject 
property does not include any sensitive and/or environmentally critical lands. 
However, should these parcels be redeveloped into more intense uses as permitted 
within the DOWNTOWN zoning district any development would be required to meet 
all applicable environmental codes including but limited to Sea Turtle lighting 
requirement as found in LDC Section 14-79.  APPROVE/DENY 

8. Whether the request will be compatible with existing or planned uses and not cause 
damage, hazard, nuisance, or other detriment to persons or property. 

With no development plan to review, it is difficult to determine if the request meets 
or exceeds performance and locational standards. The DOWNTOWN zoning district 
is the Town’s most permissive zoning district with a wide variety of allowable uses 
by right. However, the Town does retain land and property development controls 



 

through the Pedestrian Commercial future land use, Section 34-671 DOWNTOWN 
zoning district regulations, Section 34-677 Commercial Design Standards, FEMA 
flood elevation and substantial improvement compliance, and other sections of the 
Land Development Code. APPROVE/DENY 
 

9. Whether the location of the request places an undue burden upon existing transportation 
or other services and facilities and will be served by streets with the capacity to carry 
traffic generated by the development. 

Similarly to question #6 regarding urban services, the lack of redevelopment plan 
for the subject property increases the difficulty in adequately addressing this 
question. The subject property has driveway access onto Estero Boulevard, a 
constrained road with severe volume and capacity concerns further amplified 
during the winter months of peak tourist season. The applicant’s assertion that 
“there is no certainty that the conversion to a commercial use would actually 
increase traffic beyond what is generated by the site now” is suspect because any 
additional density and/or intensity, by its very nature, will add to the traffic volume, 
and without a development plan this issue simply cannot be resolved.  

The requested rezoning from RC to DOWNTOWN is not anticipated to generate any 
additional capacity need for the Lee County School District or the Town’s Parks and 
Recreation Department. APPROVE/DENY 

 

The foregoing Resolution was adopted by the LPA upon a motion by LPA Member 
_____________________and seconded by LPA Member ________________________, and upon being put to a 
vote, the result was as follows: 

Joanne Shamp, Chair  AYE/NAY Al Durrett, Member  AYE/NAY 
Hank Zuba, Member  AYE/NAY John Kakatsch, Member AYE/NAY 
Alan Smith, Member  AYE/NAY Jane Plummer, Member AYE/NAY 
Dan Andre, Member  AYE/NAY 

    
 
DULY PASSED AND ADOPTED THIS __________day of MARCH, 2011. 
 
 
Local Planning Agency of the Town of Fort Myers Beach 
 
By:_________________________________________ 
      Joanne Shamp, LPA Chair 
 
 
Approved as to legal sufficiency:   ATTEST: 
 
By:___________________________________   By:__________________________________ 
 Fowler White Boggs, P.A.    Michelle Mayher 

LPA Attorney       Town Clerk 
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Town of Fort Myers Beach 
DEPARTMENT OF COMMUNITY DEVELOPMENT 

STAFF REPORT 
 

 
 
TYPE OF CASE:  Conventional Rezoning  
 
CASE NUMBER:   FMBREZ2011-0001  
  
LPA HEARING DATE:  March 13, 2012 
 
LPA HEARING TIME:  9:00 AM 
  
 
I. APPLICATION SUMMARY 
 

Applicant:   Michael Roeder, authorized applicant 
    Knott Consoer Ebelini Hart & Swett, P.A. 
  
Request: A rezoning of 821 and 831 Estero Boulevard 

from RESIDENTIAL CONSERVATION (RC) to 
DOWNTOWN 

 
Subject property: Island Shores Unit 2 

Block B 
Plat Book 9 Page 25 
Lots 5, 6, 7, 8 and part of lots 9, 13, & 14 

 
Physical Address:   821 Estero Boulevard 

  831 Estero Boulevard 
 
STRAP #:   24-46-23-W3-0050B.0050 

     24-46-23-W3-0050B.0070 
 

Parcel Size:  .33 AC +/- (combined) 
 
FLU:    Pedestrian Commercial 

 
Zoning:    RESIDENTIAL CONSERVATION (RC) 

 
Current use(s):   Residential - Seasonal Rentals 
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Adjacent zoning and land uses:  
 

North:  Lagoon Street 
 Town of Fort Myers Beach Right-of-Way 
   

 South:   Estero Boulevard 
  Town of Fort Myers Beach Right-of-Way 
 

East:    7-11 convenience store Residential 
 DOWNTOWN    RESIDENTIAL CONSERVATION (RC) 
 Pedestrian Commercial  Mixed Residential 
 

West:    Parking Lot 
COMMERCIAL PLANNED DEVELOPMENT (CPD) 
Recreation  

 
 

II. BACKGROUND AND ANALYSIS 
 
Background:  
Prior to incorporation as a Town in 1995, Fort Myers Beach had zoning districts that 
were determined and designated by Lee County. Initially following incorporation 
the Town adopted Lee County’s Comprehensive Plan, Future Land Use Map (FLUM), 
Land Development Code (LDC) and zoning maps. These documents acted as a carry-
over land development mechanisms until such a time that Town Staff, together with 
citizen input, could draft a new Comprehensive Plan, FLUM, LDC and official zoning 
map and Town Council could adopt them.  
 
In January of 1999, the Town adopted its Comprehensive Plan and Future Land Use 
Map.  
 
In 2003, Ordinance 03-03 provided the Town with its own Land Development Code 
(LDC) and interim zoning map, while the official zoning map was adopted by 
Resolution 04-16 in April of 2004.  
 
Under Lee County land use and zoning regulations the two parcels, 821 and 831 
Estero Boulevard, that together are the subject property, were designated in the 
Urban Community future land use category and zoned C-1. Both parcels were 
improved with residential structures that first appeared on the Lee County tax roll 
in 1954 (821 Estero) and 1964 (831 Estero).  
 
When the Town adopted its own FLUM in 1999 the subject properties were in the 
newly created Mixed Residential land use category. In 2004 Resolution 04-16, 
rezoned the subject property into the Residential Conservation (RC) zoning district.  
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The property owners were not in favor of these land use and zoning changes and in 
2010 they applied for and were granted a small scale Comprehensive Plan future 
land use map amendment. (See Exhibit A) This map amendment modified their land 
use category from Mixed Residential to Pedestrian Commercial; a land use category 
that now stretches from the subject property through the downtown core area and 
south along Estero Boulevard to approximately the DiamondHead Resort.  
 
The request in this application is to return the subject property to a commercial 
zoning district, consistent with its past zoning and aligned with its current future 
land use designation.  
 
 
Analysis: 
 
The request of this application is to rezone the subject property from Residential 
Conservation to DOWNTOWN. As outlined in the Background section of this Staff 
report, the subject property went through a change in the future land use 
designation in 2010 from Mixed Residential to Pedestrian Commercial. A request for 
a change in zoning to reflect a change in future land use is a reasonable basis for a 
rezoning application. While it is not a requirement of a conventional rezoning 
application, the applicant has not provided a re-development plan that would allow 
Staff to fully analyze the effect the rezoning might have on the neighboring 
properties and surrounding area.  
 
Staff recognizes that with the approved change in the future land use from Mixed 
Residential to Pedestrian Commercial the subject property retains a zoning 
category, RC, that is inconsistent with its future land use. The Comprehensive Plan 
defines the Pedestrian Commercial land use category as “primarily a commercial 
district applied to the intense activity centers of Times Square (including Old San 
Carlos and nearby portions of Estero Boulevard). Commercial activities must 
contribute to the pedestrian-oriented public realm as described in this comprehensive 
plan and must meet the design concepts of this plan and the Land Development Code. 
Where commercial uses are permitted, residential uses are encouraged in upper 
floors.” The majority of parcels that fall within the Pedestrian Commercial future 
land use category are either zoned CPD or DOWNTOWN which are both 
predominantly commercial zoning districts. In contrast, Residential Conservation, 
RC, is defined in the LDC as a zoning district intended to “recognize certain older 
neighborhoods that had been zoned for duplex, multifamily or mobile homes prior to 
incorporation of the Town.” RC is a predominantly residential zoning category and as 
seen in Table 34-2 of the LDC does not allow for commercial uses beyond an ATM. 
The DOWNTOWN zoning district’s purpose is defined in Section 34-671 and is 
intended to “create the desired quality and character for the center of pedestrian-
oriented commercial activities within the town. New commercial buildings are 
expected to accommodate pedestrians by providing storefronts near sidewalks and by 
offering shade and shelter along major streets.”  It is important to note that the 
DOWNTOWN district is the Town’s most permissive district allowing the widest 
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variety of uses with the least amount of buffering, setbacks, and other similar 
property development regulations. This clearly is a district more suited to a future 
land use that encourages a pedestrian-oriented commercial environment. Future 
land use and zoning whenever possible should be compatible and work to further 
the intent of each other; as future land use is a goal that is achieved through the 
structure of zoning regulations.  
 
The subject property is located within a six parcel loop that is enclosed by Estero 
Boulevard and Lagoon Street. (See Exhibit B) In addition to the subject property, 
within this loop there is a commercial parking lot, a 7-11 convenience store and two 
existing residential lots. The commercial parking lot (CPD) and the 7-11 
(DOWNTOWN) are on the far ends of the loop with the remaining 4 interior lots, 
including the subject property, currently zoned RC.  
 
Rezoning the subject property to DOWNTOWN will shift the balance of land uses 
within this loop from a majority of residential parcels to a majority of commercial 
parcels. According to the applicant, the property owners have no intention of 
redeveloping the property, so while the underlying land use and zoning may change 
there are no immediate plans for the existing uses to change. However, this is an 
important point to note. The DOWNTOWN district allows a wider variety of uses by 
right and redevelopment within this loop will change the dynamics of the area. 
Other than any required building permits, the property owners would not be 
required to come before the LPA or Town Council to change from their current use 
of seasonal rentals to a more intensive commercial use.  
 
Should the rezoning be approved, a concern is that the remaining two parcels that 
are zoned RC within the Lagoon loop would not be adequately buffered and 
protected by this commercial intrusion. Section 34-677(b) discusses buffers in the 
DOWNTOWN district and states: “There are no minimum open space and buffer 
requirements in the DOWNTOWN district comparable to the standards found in Ch. 
10.”Tthe description then goes on to include three exceptions to this rule however, 
each of the exceptions are for specific land areas none of which apply to the subject 
property. The current LDC does not contemplate redevelopment where residential 
would need to be buffered from commercial or mixed uses.  
 
Staff has recognized that these buffering concerns could be addressed via two 
different methods: 

1.  Including of the remaining two RC parcels in this request to rezone 
effectively ensuring that entire inner Lagoon loop would have consistent 
zoning  

a. it should be noted here however that the remaining RC parcels 
continue to have a Mixed Residential FLU and would therefore need to 
have the land use for those parcels amended to Pedestrian 
Commercial prior to a rezoning 

2. The request for rezoning could be amended to become a Commercial Planned 
Development (CPD) 



  Page 5 of 12 

a. A CPD would require a Master Concept Plan (MCP) that would permit 
Staff to recommend buffering requirements as conditions to the 
request that would protect the surrounding RC parcels 

b. An MCP would also allow for adequate review to ensure that urban 
services are available and retain capacity to meet the demand of the 
development.  

 
Urban services including water, sewer, and power are available at the subject 
property. However, without a redevelopment plan, Staff is unable to determine if 
adequate capacity is available for the proposed land use change. Furthermore, the 
existing stormwater system on Estero Boulevard is not designed to handle runoff 
from existing properties or increased density on existing properties. There is no 
stormwater infrastructure system installed on Lagoon Street. Fort Myers Beach 
Public Works Department has commented that any increased density at the subject 
property will necessitate a thorough stormwater management plan and review 
prior to any permit or use approvals.  
 
The lack of a redevelopment plan for the subject property increases the difficulty for 
Staff to adequately address impacts on infrastructure. The subject property has 
driveway access onto Estero Boulevard. Estero Boulevard, especially south of Times 
Square, is a constrained road with severe volume and capacity concerns that are 
further amplified during the winter months of peak tourist season. The applicant 
has not provided a Traffic Impact Statement. The subject property sits north of 
Times Square and that portion of Estero does not suffer the same degree of 
congestion.  However, Staff does not agree with the applicant’s assertion that “there 
is no certainty that the conversion to a commercial use would actually increase 
traffic beyond what is generated by the site now” as Staff finds that any additional 
density and/or intensity by its very nature will add to the traffic volume.  
 
Staff does not anticipate the requested rezoning from RC to DOWNTOWN to 
generate any additional capacity need for the Lee County School District or the 
Town’s Parks and Recreation Department.  
 
Staff also reviewed the request for consistency with the Comprehensive Plan and 
identified the following goals, objectives and policies that applied to the requested 
zoning action: 
 
Goal 4: To keep Fort Myers Beach a healthy and vibrant “small town,” while 
capitalizing on the vitality and amenities available in a beach-resort environment and 
minimizing the damage that a hurricane could inflict. 
 
Objective 4-A: Small-Town Character – Maintain the small-town character of Fort 
Myers Beach and the pedestrian-oriented “public realm” that allows people to move 
around without their cars even in the midst of peak-season congestion. 
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The three following policies have been identified as important aspects of both the 
small-town character, and as support for the rezoning request. Providing for a 
walkable, compact downtown area full of shops, restaurants, and other commercial 
uses could be furthered by this zoning request by providing additional commercial 
lands within walking proximity to the Times Square and Downtown core. 
 
Policy 4-A-1: Maintaining the town’s current “human scale” is a fundamental 
redevelopment principle. Fort Myers Beach is best enjoyed from outside a car; new 
buildings should be designed to encourage use or admiration by people on foot or 
bicycle, rather than separating them with gates, walls, deep setbacks, or unnecessary 
building heights. 
 
Policy 4-A-2: The Town of Fort Myers Beach values its vibrant economy and walkable 
commercial areas. Through this plan, the town will ensure that new commercial 
activities, when allowed, will contribute to the pedestrian-oriented public realm. 
 
Policy 4-A-4: Easy walking access to the beach is a key element of the town’s human 
scale. Development trends that inhibit this access are undesirable (including traffic 
improvements to Estero Boulevard that would make it a barrier to the beach for 
pedestrians). 
 
The requested rezoning from the Residential Conservation (RC) zoning district to 
the Downtown zoning district could further these policies by providing additional 
commercial space adjacent to the Times Square area and diagonally across Estero 
Boulevard from Lynn Hall Park. However, without a redevelopment plan it is 
difficult for Staff to review how the subject property would be providing a human 
scale development. The existing structures on the subject property, residential 
buildings built in the 50’s and 60’s, do not necessarily help to create that vibrant 
pedestrian realm as envisioned in these policies.  
 
Objective 4-B: Future Land Use Categories – Reduce the potential for further 
overbuilding through a new Future Land Use Map that protects remaining natural and 
historic resources, preserves the small-town character of Fort Myers Beach, and 
protects residential neighborhoods against commercial intrusions. 
 
Policy 4-B-6: “Pedestrian Commercial”: a primarily commercial district applied to the 
intense activity centers of Times Square (including Old San Carlos and nearby portions 
of Estero Boulevard) and the area around the Villa Santini Plaza. Commercial 
activities must contribute to the pedestrian-oriented public realm as described in this 
comprehensive plan and must meet the design concepts of this plan and the Land 
Development Code. Where commercial uses are permitted, residential uses are 
encouraged in upper floors…. Non-residential uses (including motels and churches) 
now comprise 58.9% of the land in this category, and this percentage shall not exceed 
90%. 
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With the approved change in future land use from Mixed Residential to Pedestrian 
Commercial in 2010, Staff recognizes that most of the land use compatibility 
questions, i.e. commercial intrusion, were addressed and ultimately decided by 
Town Council at that time. (See Exhibit C for LPA meeting minutes and resolution, 
Exhibit D Town Council meeting minutes and Exhibit E for Ordinance 10-02).  
 
However, the language in Policy 4-B-6 that requires that any new commercial 
activities within the Pedestrian Commercial FLU “must meet the design concepts of 
this plan and the Land Development Code” should be noted. Without a 
redevelopment plan from the applicant how can Staff ensure that any new 
commercial activities are in fact meeting the required design standards?  Again, 
please note that a redevelopment plan is not a requirement of a conventional 
rezoning, but a Master Concept Plan is a requirement of a Commercial Planned 
Development.   
 
The Pedestrian Commercial FLU is intended to be the primary commercial area in 
the Town. Rezoning of the subject property would further the policy intent of the 
Pedestrian Commercial FLU by allowing additional commercial development that 
could contribute the pedestrian-oriented public realm of the Downtown Core and 
Times Square area. The applicant has provided an analysis of the mix of 
residential/non-residential land uses in the Pedestrian Commercial land use 
category, and found that the approval of the requested rezoning would result in a 
maximum of 60.1% non-residential acreage in the Pedestrian Commercial category, 
well below the maximum of 90%. 
 
Objective 4-C: Applying the Future Land Use Map – The Future Land Use Map shall be 
interpreted in accordance with the following policies. 
 
Policy 4-C-2: Commercial Intensity – The maximum intensity of allowable commercial 
development in any category may be controlled by height regulations (see Policy 4-C-
4) or by other provisions of this plan and the Land Development Code. Standards in the 
Land Development Code will encourage more intense commercial uses only in the 
“Pedestrian Commercial” category. The Land Development Code shall specify 
maximum commercial intensities using the floor-area-ratios (the total floor area of 
the building divided by the area of the site in the category allowing commercial uses). 
The Land Development Code may allow floor-area-ratios in the “Pedestrian 
Commercial” category as high as 2.5, and in other categories as high as 1.5. 
 
The Pedestrian Commercial category is intended to be the area for the most intense 
commercial development areas of the town. Not only does this policy contribute to 
the pedestrian realm of a walkable downtown, it protects residential areas from 
commercial intrusion by providing a designated area for commercial activities to 
take place. Approval of the request would give the subject property both the most 
intense land use and the most intense zoning. Because this property is at the 
western edge of the Pedestrian Commercial, there is concern about the intensity of 
the future commercial development of the property. Since the applicant has 
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proceeded with a conventional rezoning to DOWNTOWN, rather than a CPD with a 
strict schedule of uses and a MCP, where Town Council has an opportunity to 
approve the site layout and development pattern, the LDC will regulate any future 
commercial development. The relatively small size of the property, along with road 
rights-of-way on the front and back of the property, will have an effect of limiting 
the intensity of any commercial development that may take place on the property. 
However, as previously discussed the LDC does not provide a mechanism for 
adequate buffering between the subject property and the adjacent RC zoned parcels.  
 
Policy 4-C-3 ii. Where new or expanded commercial uses are encouraged, as in the 
“Pedestrian Commercial” category, the Land Development Code shall specify its 
permitted form and extent and provide a streamlined approval process. Landowners 
may also use the planned development rezoning process to seek approval of other 
forms of commercial development in that category. 
 
The applicant points out that this policy has 4 components: First, that commercial 
uses are encouraged in the Pedestrian Commercial land use category and the 
Downtown zoning district would allow commercial uses consistent with nearby 
uses in Times Square; Second, that the Land Development Code will provide the 
guidelines as to how commercial development should respond to this category, 
which it does in LDC Sec. 34-671 et seq.; Third, there should be a streamlined review 
process, which the conventional rezoning to Downtown allows versus the longer 
process of a Commercial Planned Development; and Fourth, that the planned 
development zoning option is available to a landowner who seeks a use that is not 
otherwise provided for.  
 
The applicant has decided to proceed with a conventional rezoning to allow 
commercial development of the property that is according to the applicant 
consistent and compatible with nearby uses elsewhere in the Times Square area.   
 
OBJECTIVE 7-I LEVEL-OF-SERVICE STANDARD —Maintain minimum acceptable levels 
of service for the transportation system. 
 
POLICY 7-I-1 Traffic congestion is a serious problem at Fort Myers Beach, caused by a 
combination of high tourism demand for its beaches and past over-building relative to 
road capacity. Neither factor is within the control of the Town of Fort Myers Beach, 
although its residents must tolerate congestion every winter. This comprehensive plan 
seeks to manage congestion levels and encourage alternate means of mobility 
including walking, bicycling, and trolleys. 
 
POLICY 7-I-2 The peak capacity of Estero Boulevard’s congested segments is 1,300 
vehicles per hour. The minimum acceptable level-of-service standard for Estero 
Boulevard shall be that average monthly traffic flows from 10:00 A.M. to 5:00 P.M. 
during each month do not exceed that level for more than four calendar months in any 
continuous twelve-month period. Measurements from the permanent count station at 
Donora Boulevard shall be used for this standard. 
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POLICY 7-I-3 Figure 18 of this element is hereby adopted as the future transportation 
map of the Town of Fort Myers Beach. 
 
POLICY 7-J-2 TRAFFIC IMPACT ANALYSES: A thorough traffic impact analysis is 
currently required only for major rezonings and very large development orders. The 
town shall amend its Land Development Code during 2010 to: 

i. decrease the thresholds for requiring traffic impact analyses; 
ii. require them to study the cumulative impacts of potential development; 
iii. use the results in assessing whether impacts are acceptable, and whether an 
improved design could offset some of the impacts. 

 

The traffic analysis offered by the applicant does not rise to the level of a Traffic 
Impact Statement, based upon the requirements set forth in LDC Section 10-286. 
 
While Staff agrees that a rezoning to DOWNTOWN is more consistent with 
Pedestrian Commercial FLU than a RC zoning, as previously discussed concerns 
remain about the ability to effectively review redevelopment plans and provide 
adequate buffering and protection to the neighboring RC parcels.  
 
 
Findings and Conclusions: 
Based upon an analysis of the application and the standards for approval of a 
conventional rezoning found in Section 34-85 of the LDC, Staff makes the following 
findings and conclusions: 
 

1. Whether there exists an error or ambiguity which must be corrected. 
 

Staff does not find that any errors or ambiguity exist surrounding the 
subject property and its zoning category that require correction.  
 

2. Whether there exist changed or changing conditions which make approval of 
the request appropriate. 

 
Staff feels changed conditions do exist, namely the change in future land 
use designation, that makes the consideration of the proposed request for 
rezoning appropriate.  

 
3. The impact of a proposed change on the intent of Chapter 34 of the Fort Myers 

Beach Land Development Code. 
 

Staff does not anticipate that the proposed rezoning from RC to 
DOWNTOWN will have any impact on the intent of Chapter 34.  
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4. Whether the request is consistent with the goals, objectives, policies, and intent, 
and with the densities, intensities, and general uses as set forth in the Fort 
Myers Beach Comprehensive Plan. 
 

As discussed in the analysis section of this report the request is generally 
consistent with the goals, objectives, policies, and intent of the 
Comprehensive Plan. What is not clear from the submitted application is 
if the rezoning request is consistent with the densities, intensities and 
general uses of Comprehensive Plan. Further, the applicant has not 
demonstrated compliance with the Level of Service Standards set forth in 
the Comprehensive Plan.  

 
5. Whether the request meets or exceeds all performance and locational 

standards set forth for the proposed use. 
 
The applicant has not submitted a plan for redevelopment with this 
request for rezoning. They have indicated to Staff no intention to change 
current uses on the subject property, they merely desire to return to a 
commercial zoning similar to zoning the subject property had prior to the 
Town’s incorporation. With no plan to review, it is difficult to determine if 
the request meets or exceeds performance and locational standards. 

 
6. Whether urban services are, or will be, available and adequate to serve a 

proposed land use change. 
 
Urban services including water, sewer, and power are available at the 
subject property. However, without a redevelopment plan, Staff is unable 
to determine if adequate capacity is available for the proposed land use 
change. The applicant has indicated that questions regarding capacity 
should be answered at the time of development order or permitting, 
however Staff feels that could become very problematic and should be 
addressed at the present zoning stage of land development.  

 
7. Whether the request will protect, conserve, or preserve environmentally critical 

areas and natural resources. 
 

As existing residentially developed lots located on interior parcels of land 
away from both the Matanzas Pass waterfront and the Gulf of Mexico 
beach, the subject property does not include any sensitive and/or 
environmentally critical lands. However, should these parcels be 
redeveloped into more intense uses as permitted within the DOWNTOWN 
zoning district any development would be required to meet all applicable 
environmental codes including but limited to Sea Turtle lighting 
requirement as found in LDC Section 14-79.   
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8. Whether the request will be compatible with existing or planned uses and not 
cause damage, hazard, nuisance, or other detriment to persons or property. 

 
With no development plan to review, it is difficult to determine if the 
request meets or exceeds performance and locational standards. Given 
the lack of buffering requirements in the Downtown District and the lack 
of any redevelopment plans accompanying this request, Staff is unable to 
determine that this request would be compatible with existing or planned 
uses. Further, the DOWNTOWN zoning district is the Town’s most 
permissive zoning district with a wide variety of allowable uses by right. 
However, the Town does retain land and property development controls 
through the Pedestrian Commercial future land use, Section 34-671: 
DOWNTOWN zoning district regulations, Section 34-677: Commercial 
design Standards, FEMA flood elevation and substantial improvement 
compliance, and other sections of the Land Development Code.  

 
 

9. Whether the location of the request places an undue burden upon existing 
transportation or other services and facilities and will be served by streets with 
the capacity to carry traffic generated by the development. 

 
Similarly to question #6 regarding urban services, the lack of 
redevelopment plan for the subject property increases the difficulty for 
Staff to adequately address this question. The subject property has 
driveway access onto Estero Boulevard, a constrained road with severe 
volume and capacity concerns further amplified during the winter 
months of peak tourist season. Staff does not agree with the applicant’s 
assertion that “there is no certainty that the conversion to a commercial 
use would actually increase traffic beyond what is generated by the site 
now” as Staff finds that any additional density and/or intensity by its very 
nature will add to the traffic volume, and without a development plan this 
issue simply cannot be resolved. Accordingly, given the applicant’s lack of 
analysis, Staff cannot determine whether the request will place an undue 
burden on services and facilities. 
 
Staff does not anticipate the requested rezoning from RC to DOWNTOWN 
will generate any additional capacity need for the Lee County School 
District or the Town’s Parks and Recreation Department. 

 
.  

III. RECOMMENDATION 
 
Conventional rezoning requests do not allow for conditions of approval, therefore 
Staff can not recommend requirements above and beyond those set forth in the 
DOWNTOWN zoning district regulations. Staff remains concerned that without 
buffering between the subject property and the neighboring RC parcels, the 
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rezoning could be considered commercial intrusion into a residential neighborhood. 
Further, the applicant has failed to adequately address the impact of the request on 
public services and facilities. 
 
However, with the change in future land use from Mixed Residential to Pedestrian 
Commercial there currently exists an inconsistency between future land use and 
zoning that the request adequately addresses.  
 
After consideration of  the aforementioned analysis, including potential 
compatibility concerns with surrounding uses and potential inconsistency with the 
Comprehensive Plan, Staff recommends DENIAL of the requested rezoning from 
Residential Conservation (RC) to DOWNTOWN.  
 
 
IV. CONCLUSION 
 
While rezoning the property from Residential Conservation (RC) to DOWNTOWN is 
consistent with the Pedestrian Commercial future land use category as 
contemplated in the Fort Myers Beach Comprehensive Plan, Staff’s has serious 
concerns about the application’s overall consistency with the Comprehensive Plan, 
including compatibility measures and Level of Service Standards.  
 
 
If Town Council finds that the requested use is contrary to the public interest or the 
health, safety, comfort, convenience, and/or welfare of the citizens of the Town, or 
that the request is in conflict with the criteria of LDC Section 34-85 regarding 
Rezoning, Town Council should deny the request as provided in LDC Section 34-
85(4).  
 
Staff recommends DENIAL of the requested rezoning. 
 
Exhibits: 
A – May 2010 revised Future Land Use Map of the Town of Fort Myers Beach  
B- Official Zoning Map of the Town of Fort Myers Beach 
C- Local Planning Agency meeting minutes and resolution from 3/23/10 meeting 
D – Town Council meeting minutes from 4/19/10 meeting 
E – Ordinance 10-02 

















































































































































































From: Michael E. Roeder
To: Leslee Chapman
Cc: Walter Fluegel
Subject: Policy 4-B-6
Date: Tuesday, January 24, 2012 4:34:54 PM

Leslee,

 
After we discussed this policy this afternoon, and how it could be addressed, I spoke with Bill

Spikowski, Max Forgey and Jerry Murphy to see if they had any experience with implementing the

policy or any suggestions.   None of them had ever had to work with the "non-residential" criteria, and

Bill said he could not even remember writing it, but that it was probably a detail that DCA forced them

to add.  He said that he probably put in the 90% as a sop to DCA and something that would never be

approached.  None of them thought it was possible that the existing Pedestrian Commercial

district could be approaching 90% non-residential.

 
Jerry had the most practical suggestion, and that would be to defer the analysis until we come in with a

definite development order proposal for which the  numbers could be crunched at that time.  There

were other policies that I said would have to be analyzed and enforced at the development order stage,

such as the "pedestrian oriented design," and this would also logically fall into that category.  The

Downtown zoning allows for residential uses, and there are residential uses on the property now, so it

would be very hypothetical to analyze a maximum commercial development that may never happen. 

The appropriate time to look at that would be with a specific development order proposal, and that is

what I would like to offer as our response to this question. 

 
We can discuss this tomorrow morning, unless you think I have already solved the problem.

 
Regards,

 
Michael E. Roeder, AICP

Director of Zoning and Land Use Planning

Knott Ebelini Hart

239-334-2722

MRoeder@knott-law.com

 

mailto:MRoeder@Knott-Law.com
mailto:leslee@fortmyersbeachfl.gov
mailto:Walter@fortmyersbeachfl.gov
mailto:MRoeder@knott-law.com
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