FORT MYERS BEACH

LOCAL PLANNING AGENCY (LPA)
Town Hall — Council Chambers

2523 Estero Boulevard

Fort Myers Beach, Florida

October 14, 2008

AGENDA [all time frames are informational and approximate]

10:30 A.M.
L Call to Order
IL. Pledge of Allegiance
III. Invocation
IV.  Town Capital Improvement Program (CIP) Items
V. Administrative Agenda

A. Discussion of seasonal parking (LDC Section 34-2022) 30 minutes
(Mandel/Barnes)

B. Discussion of COP standards (LDC Section 34-1261 et seq.) 30 minutes
C. Resolution of Appreciation for Gerald E. Murphy, AICP, CFM 10 minutes
(Kay) |

VI.  Adjourn as LPA; Convene as HPB
A. Administrative Agenda

e Update on Historic Property Plaques Project S minutes
VII. Adjourn as HPB; Reconvene as LPA '
VIII. LPA Member Items and Reports 5 minutes
IX. LPA Attorney Items 5 minutes
X. Community Development Director Items S minutes
XI LPA Action Item List Review S minutes

XII. Public Comment
Adjourn no later than 4:00 P.M.

Next Meeting: October 21, 2008 at 10:30 am
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MINUTES
FORT MYERS BEACH
Local Planning Agency Meeting

Town Hall — Council Chambers
2523 Estero Boulevard
Fort Myers Beach, FL 33931

Tuesday, October 14, 2008

1. CALL TO ORDER: The regular meeting of the Local Planning Agency (LPA) was called
to order on Tuesday, October 14, 2008 at approximately 10:40 am. by Chairman Dennis
Weimer. Other members present at the meeting:

Rochelle Kay

Bill Van Duzer

Joe Yerkes (late)

Joanne Shamp

Alan Mandel

Evie Bames — excused absence

Staff present at the meeting: Dr. Frank Shockey, Interim Community Development
Director
Anne Dalton, LPA Attorney

II. PLEDGE OF ALLEGIANCE: The Pledge of Allegiance was lead by Mr. Weimer and
recited by all present.

1. INVOCATION

IV. TOWN CAPITAL IMPROVEMENT PROGRAM ITEMS:
Nothing to report.

V. ADMINISTRATIVE AGENDA
(Short break to wait for Mr. Yerkes)

A. Seasonal Parking (LDC Section 34-2022) Mr. Mandel/Ms. Barnes
Mr. Mandel referred to a report passed out to all members and stated that he had
conferred with Mr. Gerola (who had addressed the LPA at the last meeting). The dates
of seasonal parking had been informally charged by a prior Town Manager but,
according to Mr. Gerola had not been recorded so, since then, dates have been changed
back to Nov. 15th to July 15™. Some of Mr. Gerola’s suggestions are that the Town
acquire three times the parking there is now, maybe buying Snug Harbor because there is
a seasonal lot adjacent to it that is available; a water taxi so visitors can park under the
bridge on the San Carlos side and be taxied across. In addition, there is a concern about
the cost of parking, the lack of signs to mark available parking areas and some other

-
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items in the report.

Ms. Shamp inquired about hours of operation for the parking and what constitutes
“open” and “closed.” Discussion ensued regarding what action staff wants in this matter
and seasonal and permanent parking lot differences.

Mr. Yerkes opined that any changes to be made would need to embrace all parking areas
and stated that he feels that signage should be up to Town staff and not necessarily up to
the LPA.

Mr. Van Duzer stated that he wanted to address the issues and move the matter forward
to Town Council for approval, with a change in the dates for seasonal parking to Nov. 1*
to the end of July, and include weekends and holidays. In addition, there should be
stronger guidelines and compliance with regulations.

Ms. Dalton asked if Mr. Van Duzer was proposing a year round lot but Mr. van Duzer
clarified, saying that the seasonal lots be closed August, September and October except
for weekends and holidays during those times. Also, there is the question about the three
year time frame. Mr. Van Duzer suggested abolishing that part and allowing people to
do this for anytime, in an effort to extend parking on the beach to get traffic off the roads
quicker. He also is in favor of “park & ride.”

Mr. Mandel commented that, with the proposed dates, there should be special permitting
options for special events.

Mr. Yerkes suggested just giving the temiporary lot operators the opportunity to be
permanent operators, requiring them to comply with code etc. He supports doing away
with temporary, seasonal lots and having all lot owners apply and comply with the same
regulations.

Ms. Kay stated that there should be general rules for all lot owners and not two sets.

Ms. Shamp also questioned the reasoning for the differentiation between temporary and
permanent parking lots. She also agreed that there should be one type of parking lot on
the beach, having signage and aesthetic regulations which apply to all evenly.

Mr. Weimer asked Dr. Shockey to explain the permitting. Dr. Shockey stated that the
code provides for an annual permit, up to eight months, or for one period, on a year-
round basis, for up to three years. Discussion ensued regarding code that applies to
permitting and the number of lots that are deemed seasonal, annual, etc.

Mr. Yerkes and Ms. Dalton discussed the ADA requirements for handicapped parking
spaces and it was suggested that this could be addressed in permitting.

Mr. Weimer asked the attorney and staff if there is a need to clean up discussion about
whether Section D applies only to Section C or both B and C. Ms. Dalton opined that
Section D applies to the eight month and the three year lots and that the delineation is in
whether this is an enforcement issue or changing the LDC.

Mr. Mandel sympathized with the seasonal lot owners and pointed out that if they deem
it too expensive and inconvenient to comply, they may not offer parking at all and that
would be counterproductive to the Town’s traffic issues. Ms. Dalton cautioned that the
policy the LPA is considering may be seen as unfair to one group and cause legal
problems.

Mr. Weimer, attempting to conclude, stated that the main is whether the time annual
dates should be changed. Ms. Kay agreed with Mr. Van Duzer and Ms. Shamp’s
comments about all of the lots having to comply with some standard of safety,
compliance, etc. Mr. Mandel suggested that the LPA hear from the permanent lot
owners before making a decision on changing the permitting regulations.

[
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Some discussion ensued regarding commercial parking lots and what steps would be
involved if the Town was interested in doing that. LPA sees this as twofold: short term

- and long term solutions are necessary. Ms. Dalton suggested postponing any decision at
least until Ms. Barnes is able to add her report. Mr. Weimer agreed.
More discussion referring to the existing ordinance.
Mr. Weimer asked for agreement from members to ask Mr. Mandel and Ms. Barnes to
continue the discussion and speak with more of the public lot owners and get their views
for the issues; all agreed to continue the task force.

B. Discussion of COP standards (LDC Section 34-1261 et. Seq.)
Dr. Shockey reported on the state standards for beverage licenses and land use. The two
main types found within businesses on the beach are 2 COP and 4 COP, COP meaning
Consumption on Premises and it means patrons are served and consume the beverages
on the premises. 2 COP would be beer or wine and 4 COP is beer, wine and harder
liquors. Other licenses also include series which can be attached to the type of license,
for instance 4 COP SRX, this is a special restaurant license provided by the state, as a
sort of privilege instead of having to have a standard COP license, which is more
expensive and there are more restrictions. The problem the Town is running into with
these is people have a business and they want to serve liquor and the state tells them they
need zoning approval to get their licenses. In the LDC are the standards for the
applicant to get zoning approval from the Town. Dr. Shockey referred to his report,
handed to members, which listed all of the specific and difficult regulations for
individual locations. '
Mr. Weimer observed that this issue should be addressed as separate issues, of location
and beverage service and hours of operation, instead of as one issue. Dr. Shockey
agreed and it was decided that the most immediate need is the one dealing with time.
State regulations were discussed, Chapter 562 “except as otherwise provided by county
or municipal ordinance, no alcoholic beverages may be sold, consumed, served or
permitted...between the hours of midnight and 7:00 AM of the following day.”
Discussion referring to time regulations only:
Mr. Mandel suggested starting with the legal time limits, and not giving any one
business an advantage over any other business, and then considering each business by
neighborhood. Ms. Kay pointed out that the “strictly” alcohol bars, seem to be starting
early and closing later than the businesses that have food too. Mr. Weimer cautioned
that changing the regulations may affect the character of the beach and wondered why
the Town wouldn’t just stick with the existing state regulations. Mr. Van Duzer
suggested developing general standards, from the consultant and staff reports, and
present them to the LPA. He stated that the staff could then approve the licenses up to a
certain point, with special exceptions going before Town Council.
Ms. Shamp’s concern is restricting the identity of the island, meaning valuing the
businesses vs. attempting to satisfy just the residential image of the island. She believes
that no one should be able to restrict drinking times and amounts, and that the business
community needs to be supported. She favored the times being 7-12 and later on
weekends, perhaps restricting to the downtown area. More discussion ensued regarding
the distance from businesses serving alcohol, especially outdoors, and time restrictions.
Mr. Yerkes agreed with Mr. Weimer who suggested a separate restriction for inside
service and outdoors, especially when serving alcohol. Entertainment is also an issue,

(o
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both in and out of doors. Decibel levels were argued and taken into consideration, as
further discussion went on for a lengthy period.

Ms. Dalton interjected that it might be useful to focus on a series of bullet points for the
consultant to bring back concepts to the LPA rather than continuing to get a consensus at
this meeting. Mr. Weimer agreed. Ms. Shamp referred to Mr. Weimer’s earlier question
of whether it is possible to separate the issue of entertainment and the issue of alcohol-
related noise. She stated that is can be separated and that it is critical to do so for the
sake of the businesses in general. Mr. Yerkes pointed out that, in his business, he is
spending quite a bit of money to enclose his deck so that he can serve food and alcohol
outside at night without interfering with the neighborhood. He stated that he cannot
serve food and alcohol, at night, without disturbing the neighborhood, and that it has
nothing to do with entertainment.

Mr. Weimer stated, for the record, that the LPA is in consensus that there ought to be
consistent times for the serving of alcohol, that there may be a differentiation between
inside and outside for the serving during those times, with perhaps a stipulation,
somehow, of later outdoors hours as long as a sound attenuation along with it. Long
discussion ensued regarding fairness of enforcement, times of service, decibel levels,
etc.

Ms. Shamp offeréd that the LPA list the six separate concerns: times and hours of
operation, entertainment/music issues, advertising issues, outdoor seating issues
customer requirements, buffers and enclosures and #7, differences by zone, for the
consultant to address. More discussion ensued regarding these points and
neighborhoods, etc.

Ms. Dalton suggested breaking the package down to separate issues and only moving
forward with what the LPA has a consensus on, for direction to the consultant, Jerry

Murphy.

Mr. Weimer called a recess for lunch; 1:00 PM.,
Reconvened at 1:35 PM.

Ms. Kay clarified that the consultant is to be asked to suggest times tables, entertainment
and noise levels for drafting of a resolution. Mr. Weimer pointed out that there is also a
question about advertising for these establishments. Dr. Shockey explained, referring to
the current ordinance and discussion ensued. Ms. Shamp pointed out Sec. 30-153,
referring to signs, seems as though it does not belong in the alcohol consumption
ordinance.

Outdoor seating was addressed next. Dr. Shockey suggested the consultant bring forth
options for this, too. Mr. Yerkes questioned how the Town could regulate this when
there are so many factors to consider. Ms. Shamp argued that the items before the LPA,
which are difficult to separate, should be referred back to the consultant for opinion.

Mr. Yerkes was confused by certain items in the existing code which do not seem to be
accurate. For the record, 34-1261, location of package stores, wherein it is stated that
package stores cannot be within 500 ft. to any place of ““...any other establishment
primarily engaged in the sale of alcoholic beverages.” Ms. Dalton directed that these are
specifically the areas that need to be addressed with the consultant.

Mr. Weimer stated that the general consensus is that there are too many issues covered in
this COP review that are already regulated elsewhere in the LDC, so the consultant

-
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should help direct the LPA to tailor the package, giving attention to certain COP related
items, as discussed earlier.

Ms. Shamp expressed that she was now becoming confused as to which sections the -
LPA should be reviewing and Dr. Shockey clarified. The main question is what is
appropriate to regulate and how should that be accomplished. Ms. Dalton added that
these conditions should be uniform, and enforceable throughout the Town.

Ms. Shamp feels that the alcohol ordinance stands alone, the hours should be set specific
to the licenses, etc. She feels that the noise, signs, etc. should be separate issues and
they are already covered under those specific ordinances. Some discussion ensued.

Ms. Shamp made a motion that the ordinance regarding alcohol and the issue of licenses
not have conditions on them and it is requested that the consultant take a look at the
existing COPs conditions to the extent that they are already codified somewhere else in
the code, don’t require them as conditions in a specific COP because they are already
covered by Town rules; in the case that they are not, make recommendations as to
options for the future of the Town; also other thoughts about what should be included in
COP conditions. Mr. Yerkes seconded with the amendment. Voted, all in favor; motion
carried 6-0, Ms. Barnes absent.

C. Resolution of Appreciation for Gerald Murphy - 2008-43 — read by Ms. Kay

“Whereas, the existence of the Town of Ft. Myers Beach Local Planning Authority is
mandated by FL 163.3174, the LPA utilizes the services of Town staff to facilitate its
fulfillment of obligations and duties pursuant to the requirements of Ft. Myers Beach
LDC in the FL statute;
and, whereas, Gerald E. Murphy (Jerry Murphy), AICP, CFM has been the Director of
the Department of Community Development for the Town for the past four years,
commencing August 2004, has recently resigned to pursue other professional interests;
and, whereas, Jerry Murphy, and the staff of the Department of Community Development
under his direct supervision, has been the primary staff member assisting the LPA in
Sulfilling its’ duties and obligations during that time period;
and, whereas, the LPA recognizes that Jerry Murphy's duties have been many and varied
and required him to have a broad spectrum of knowledge in community development,
disaster preparedness, long range and short range community planning and other
matters that have further required his dedication and long hours of work to the greater
good of the Town;
and, whereas, the LPA recognizes Jerry Murphy for consistently outstanding quality of
professionalism in the work he has performed for the LPA and the Town of Ft. Myers
Beach, his dedication to the best interests of the town, his mentorship of junior staff
members, his ability to liaise effectively with other governments and third parties and his
courteous, competent and cooperative attitude toward the LPA, Town Council and Town
citizens.”

It is hereby the resolution by the Local Planning Agency as follows: “the LPA expresses
its gratitude and appreciation to Jerry Murphy for the dedication and excellent service
to the LPA, the Town Council and the citizens of the Town of Ft. Myers Beach over the
past 4 years. The LPA includes within this resolution a strong vote of confidence in and
to Jerry Murphy and wishes him well in his future endeavors. The LPA also recommends
that the Town Council of Ft. Myers Beach issue a similar resolution of recognition and

—
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appreciation with regard to the competency and professionalism of Jerry Murphy and
his outstanding service to the Town over the past 4 years.”

Ms. Kay moved to accept the resolution and Mr. Van Duzer seconded. Mr. Yerkes
expressed sadness that Mr. Murphy is no longer with the Town and he will be missed.
Vote was taken and passed 6-0; Ms. Barnes absent.

Mr. Van Duzer made a motion to adjourn as the LPA and convene as the HPB; seconded
by Mr. Yerkes; motion carried 6-0.

VI. ADJOURN AS LPA; CONVENE AS HPB:
Administrative Agenda
Update on Historic Property Plaques Project
Dr. Shockey reported that he has mailed out the letters to prospective interested partles
and has gotten 2 responses. Both parties seem positive about the issue.
Mr. Weimer stated the Historic Advisory Committee is scheduled to meet on Oct. 23 at
10:00 AM. Ms. Shamp added that the brochure was still not completed yet but the rest
of the items are ready to move forward.
Mr. Mandel moved to adjourn as the HPB and reconvene as the LPA; vote taken and
passed 6-0.

VII. ADJOURN AS LPA; CONVENE AS HPB:

VIII. LPA Member Items and Reports:
Mr. Yerkes reported that he attended the county’s animal control workshop on the
rewriting of the ordinance. He stated that this was a ridiculous meeting with the county
having no control of the meeting, or the crowd. He said that the ordinance deals with
nothing but dogs, cats and ferrets, with no specifics on leashing, etc. Mr. Yerkes opined
that the Town should not adopt the county’s ordinance but rather rewrite its own.
However, the problem is whether or not the county animal control will be able to enforce
the Town’s ordinance.
Mr. Van Duzer asked about moving forward with the right-of-way issue before direction
from Town Council and the feeling is that Town Council will direct first.
Ms. Kay asked if the Town attorney had any comment regarding the report she produced
involving the historic landmark sign matter. Ms. Dalton referred to a provision in the
LDC which covers the appeal process if the LPA has denied a determination of an
historic or landmark sign; if someone wished to appeal an approval of a landmark or
historic sign determination, what is that process? She pointed out that the appeal would
not be proper to the LPA, since the process is a hearing, but could be taken to the
Council. Further discussion ensued regarding who could appeal, case law, etc.

VII. LPA Attorney Items
Nothing to report

VIII. Community Development Director Items
Dr. Shockey reported that the appeal in the Lani Kai matter has been postponed until
November 3. Ms. Dalton stated that the continuance was on the part of staff, due to
personnel issues, etc.
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IX. LPA Action Item List Review

o Mr. Yerkes still scheduled for Nov. 3™ at 9:00 AM;

o Mr. Weimer took over for the Lani Kai appeal.

o LPA 2008-27 Fertilizer Ordinance — Ms. Shamp asked if she could introduce two
experts, Mr. Hester and Mr. Rodwell, in the event there may be deeper scientific issues
to be addressed. Ms. Dalton stated that this is certainly appropriate and probably
helpful. Mr. Weimer agreed that these experts should be on the agenda for a
presentation to the LPA in order to clarify issues to the LPA and Council. Ms. Dalton
stated that Ms. Shamp’s association with these men in working on this report together
would not be a Sunshine issue because the men are not members of the LPA, etc. The
presentation is scheduled for October 20%. :

o The Rights-of-Way issue is still scheduled TBD, tentatively Nov. 17™.

o 2008-40 — 138 Gulfview -- TBD

o Refuse containers-introduction of topic to Town Council

Future work activities:
Sea wall discussion — TBD
Beach vegetation -- TBD
Rights of way — TBD
Storm water — October 21
Hearing process for proposed LDC revision
Seasonal Parking — extended for more research
Animal Control — November 18"
Alcoholic Beverages — November 18™
Comp Plan Amendments — November 18th

X. Public Comment
None.
With no further business, Mr. Weimer asked for a motion to adjourn.

XI. MEETING ADJOUNED -- 2:58 PM.

Ms. Shamp moved to adjourn and the motion was seconded by Mr. Mandel; motion carried
6-0.

Next meeting October 21, 2008 at 10:30 AM — Workshop

Adopted /1 -/8~0F WitiOn by%w/dazt/////&uég
(Date) 4 0

Vote: 7’0
Dnnes barmety Bha i -
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Dennis Weimer, LPA Chair

e End of document
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Town of Fort Myers Beach
Department of Community Development

MEMORANDUM

To: LPA

From: Frank Shockey, Interim Community Development Director
Date: October 8, 2008

RE: LDC Alcoholic Beverages provisions and prior approvals

Throughout the Town'’s existence and under Lee County before incorporation,

) approval of alcoholic beverage consumption on premises (“COP”) has been on a
case-by-casé basis, for individual establishments and individual locations. The
Town'’s current land development regulations allow for administrative (staff)
approval under some circumstances, and require approval to be issued only by
Town Council through the special exception (public hearing) process under other
circumstances. In either situation, conditions to mitigate the potential impacts of
the COP use can be attached to the approval.

Recently members of Town Council have expressed discomfort that the
conditions attached to one approval differ from the conditions attached to
another approval, often in seemingly inexplicable ways. Although it is true that
the conditions that are appropriate to mitigate potential impacts in one location
often differ from the conditions that are appropriate in another location, an
examination of the conditions attached to prior approvals suggests that such
matters are often over-analyzed and could be standardlzed for easier
enforcement and more consistent regulation.

Community Development Staff compiled the conditions attached to prior
approvals for a nearly 10-year period from the Town’s incorporation to 2004 and
sorted them into the topical groupings, presented on the attached sheets. These
groupings involve restrictions on the hours of the use; restrictions on music and
other entertainment; restrictions on the visibility of external advertisement;
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restrictions on numbers of seats and service area, in conjunction with specific
uses such as restaurants and motels; restrictions requiring buffering or partial
enclosures on outdoor seating; and restrictions purporting to limit the specific
type and/or series of State alcoholic beverage license.

The hours of operation and the restrictions on entertainment appear to be the
most widely variable. Some restrictions on entertainment went so far as to
prohibit specific styles of music.

In any effort to develop standards, the requirements and limitations of Florida
Beverage Law should be borne in mind. The Beverage Law provides limits to
the hours of operation that apply unless the local government establishes other
limits, for example. Also included are limitations on locations of certain types of
establishments.

The Town Manager has engaged a consultant to develop some alternatives for
future amendments to the Land Development Code, including this issue. At this

. time a discussion of general parameters for the standardization would be most
helpful, so that specific alternatives can be discussed in the future.
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Town of Fort Myers Beach

Summary of all Types of Beverage Licenses and Restaurants with Licenses for

® N

10.

11.

12.

13.

14.

15.

- 16.
17.

18.

19.

20.

21.

22.

COP/Outdoor Seating with Conditions, 1995-2004

. The outdoor seating shall be limited to a 2-COP license for beer and wine in

conjunction with a restaurant.

. The Special Permit is limited to a 2-COP beverage license for beer and wine in
- conjunction with a restaurant.

The location is limited to a Group II Restaurant and a 2-COP service bar.
The Special Permit for consumption on premises with outdoor seating shall be
limited to a 4-COP license for sale of beer, wine and liquor in conjunction with a
Group II Restaurant.

The use of the outdoor seating area may only be in conjunetion with the restaurant
use and limited to a 4-COP-SRX beverage license.

The Special Permit is limited to a 4-COP SRX liquor license.

The 2-COP beverage license is in conjunction with a Group III restaurant.

The consumption on premises for a 4-COP-SRX beverage license shall be used in
conjunction with a Group II restaurant located on the 6™ floor of the hotel

The consumption on premises is limited to a 2-COP beverage license to be used in
conjunction with at restaurant group IlI. A bar or cocktail Lounge is prohibited.
The applicant must provide proof semi-annually that food sales exceed 50% of
total revenue.

The consumption on premises (4-COP SRX) is in conjunction with a Group III,
Restaurant ’

The Consumption on Premises (4-COP-S license) is in conjunction with room
service and a Group II Restaurant with a lounge

The consumption on premises for an S-hotel beverage license shall be used in
conjunction with a hotel convention hall and meeting rooms

The consumption on premises shall be used in conjunction with a Group II
restaurant located on the 6™ floor of the hotel

The Consumption on Premises (4-COP-S license) is in conjunction with room
service and a Group II Restaurant with a lounge

The Special Permit is limited to the indoor movie theater use only.

All sales must be conducted within the theater, no sales or consumption may
occur outside of the building. This approval is limited to a 2-COP license only.
The consumption on premises is limited to a 2-COP beverage license to be used in
conjunction with a restaurant, group III, including outdoor seating. Full menu will
be available during hours of operation.

The subject COP with outdoor seating is limited to no more than one restaurant to
be located within SeaFarer’s Mall

Consumption on premises approval for the 2 outdoor seating areas is in
conjunction with the existing 4-COP-S hotel/motel license

Consumption on premises is limited to a 4-COP SRX series license in conjunction
with the existing Group II and Group III Restaurants.

Consumption on premises is limited to a 2-COP series license in conjunction with
a Group III Restaurant.



23.

24.

25.

26.
27.

28.

29.

30.
31.

32,

The Special Exception is limited to on premises consumption of alcoholic
beverages in conjunction with outdoor seating, limited to a 4-COP SRX beverage
license to be used in conjunction with the group 3 restaurant as approved under
VAR2001-00053.

The consumption on premises is limited to a 2-COP license to be used in
conjunction with a restaurant, group III, including outdoor seating.

The outdoor seating is limited to use in conjunction with the existing Hooters
Restaurant. The consumption on premises is limited to a 2-COP beverage license
to be used on conjunction with a restaurant, group 3, including outdoor seating.
The approval limited the consumption on premises to a 2-COP beverage license.
The Special Exception is limited to on premises consumption of alcoholic
beverages in conjunction with outdoor seating, limited to a 4-COP SRX beverage
license to be used in conjunction with the Snug Harbor Restaurant, as approved
under VAR2001-00053.

Consumption on premises (2-COP, beer and wine only) is only in conjunction
with a Restaurant.

Should at any time the sale of beer or wine become the primary use of the
establishment, this approval shall become null and void.

Package sales of beer and wine is prohibited.

The consumption on premises (4-COP SRX) is in conjunction with a Group III
Restaurant. ‘

The use of the outdoor seating area may only be in conjunction with the restaurant
use and limited to a 4-COP-SRX beverage license.



Town of Fort Myers Beach

Summary of all Hours of Operation and Alcohol Service Requirements for all Licenses

10.
11.
12.

13.
14.

15.
16.
17.

18.

19.

20.

for COP/Outdoor Seating with Conditions, 1995-2004

The outdoor seating shall only be used between the hours of 10:00am to 12:00
midnight, daily.
The consumption on premises in the outdoor seating shall only be between the
hours of 10:00am and 12:00 midnight, daily.
Outside service of beer and wine in the outside seating area for group parties or
special events shall not extend beyond 10:00pm, nightly.
Operation of the restaurant and consumption use in the outdoor seating area is
restricted to the hours of 10:00am to 10:00pm, daily.
The hours of operation will be between the hours of 10:00am until 10:30pm,
daily.
Hours of operation for the outdoor seating area are limited to 10:00am to
10:00pm, daily.
Service and consumption of alcoholic beverages in the outdoor seating area will
be restricted to the hours between 8:00am to 10:00pm, daily.
The hours of operation for the outdoor seating will be restricted to the hours of
11:00am to 10:00pm. Hours of operation for service of alcohol shall be as
follows:
i. Service to outdoor seating — 11:00am to 9:00pm
ii. Restaurant — 11:00am to midnight, daily

Restaurant service to outdoor seating will end at 9:00pm.
The hours of operation are limited to 11:00am to 12:00pm daily.
The hours of operation are limited to 7:00am to midnight.
The hours of operation for the outdoor seating area will be restricted to the hours
of 11:00am to 12:00 midnight for Monday through Thursday, the hours of
11:00am to 1:00am for Friday and Saturday, and the hours of 12:00 noon to 10:00
pm on Sunday with food service available during all hours of operation.
Hours of operation are limited from 11:00am to 11:00pm.
Hours of operation for service of alcoholic beverages will be from 9:00am to
2:00am daily.
The sale of beer and wine may only occur during the hours of 12 noon to 1 1pm
Alcoholic beverages to be available at office desk from 12 noon to 8pm only.
The hours of operation for the outdoor seating will be restricted to the hours of
11:00am to 10:00pm daily.
The hours of use for the outdoor seating area shall be the same as the hours of the
associated restaurant’s food service operations, but in any case shall not be later
that 11:00 pm.
The hours of operation for the 2 outdoor seating areas will be restricted to the
hours of 9:00am to 10:00pm daily. N
Hours of operation for service of alcoholic beverages in conjunction with the
Group II and II Restaurants will be:

The Beach Dog House  10:00am to 10:00pm Monday through Sunday

The Cottage 10:00am to 2:00am Monday through Sunday



21.

22.

23.

24.
25.

26.

217.
28.

The Gulf Shores Grill ~ 7:00am to 10:00pm Monday through Sunday
Hours of operation for service of alcoholic beverages in conjunction with the
restaurant will be 11:00am to 9:30pm daily.
The outdoor seating will only be used in conjunction with the service of alcoholic
beverages between the hours of 11am and 12am, Monday through Thursday and
between the hours of 11am and lam, Friday and Saturday and between the hours
of 12pm and 10pm Sunday.
The outdoor seating will only be used between the hours of 11am and 9:30pm,
Sunday through Saturday.
The hours the outdoor seating can be used to 10:00am to 12:00 midnight, daily.
The outdoor seating will only be used in conjunction with the service of alcoholic
beverages between the hours of 11am and 12am Monday through Thursday and
between the hours of 11am and lam Friday and Saturday and between the hours
of 12pm and 10pm on Sunday.
The hours of operation for the service of alcoholic beverages in conjunction with
the restaurant will be from 10:30am to 11:00pm Monday through Sunday.
Hours of operation are limited from 5:00pm to 10:00pm.
The hours of operation for the outdoor seating will be restricted to the hours of
11:00am to 10:00pm.
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10.

1.

12.

13.

Town of Fort Myers Beach
Summary of all Music and Entertainment Requirements for all Licenses for
COP/Outdoor Seating with Conditions, 1995-2004

Qutdoor entertainment/music shall be prohibited.
Outside entertainment in the outside seating area for group parties or special
events shall not extend beyond 10:00pm, nightly.
The following outdoor entertainments are prohibited: a) Live musical
performances of bands, jazz musicians, drum musicians, and amplified musical
groups or instruments; b) Sporting events, whether live or televised; c) Karaoke or
other sing-along activities; and d) Recorded rap, jazz, heavy metal, or rock music.
Live background music from a non-amplified piano or guitar, or recorded
background music will be allowed, provided such music is played at a low
volume. Background music does not include rap, jazz, heavy metal, or hard rock
music. '
No outdoor live entertainment will be permitted.
Live entertainment is limited to the hours of 10:00am to 8:00pm, daily.
Live outdoor entertainment, music, and/or any type of outdoor speakers are
prohibited.
There shall be no live entertainment, juke boxes, or television sets in the outdoor
seating area; only recorded background music (excluding rap, hard rock and
heavy metal music) will be allowed.
Any outdoor entertainment is prohibited.
Entertainment and live music will be restricted to non amplified acoustic music
such as but not limited to, classical guitar, violin, etc., and be contained indoors.
Live entertainment is not permitted in conjunction with the Consumption on
Premises with outdoor seating.
Live entertainment is not permitted in conjunction with the Consumption on
Premises with outdoor seating.
The hours of operation for the 2 outdoor seating areas, for outdoor music and/or
entertainment, will be restricted to the hours of 9:00am to 10:00pm daily.
The following conditions will apply to any outdoor music and/or entertainment
located around the pool area or the proposed elevated deck;
a. Recorded background music that is restricted to a mono background
system, which is defined as a 60 amps system with speakers limited to 1 to
2 watts that provides for a volume that is kept at or below normal
conversation level, is allowed.
b. Only non-amplified string instruments are allowed to be played “live”
without plugging into the mono background system.
c. Entertainment and/or live music, (excluding non-amplified string
instruments), which is defined as a keyboard that is limited to the function
of a piano with our without a Disc Jockey, referred to as a “DJ” and/or a
vocalist is allowed only when the keyboard and all microphones, for a
“DJ” or vocalist are plugged into the mono background system and the
volume is kept at or below normal conversation level.



d. Any music that is played in the Lounge Area located on the first elevated
floor must comply with Conditions 4.a, 4.b, and 4.c, or else the outside
door(s) from the Lounge to the proposed elevated deck must be closed.

14. Outdoor music and entertainment are prohibited in the outdoor seating areas.

15. Outdoor music or entertainment is limited to 11pm and live music is limited to
non-amplified acoustical music.

16. Outdoor music or entertainment is prohibited.

17. Outdoor music and entertainment is prohibited.

18. Prohibited outdoor music/entertainment.

19. Outdoor music or entertainment is limited to 11pm and live music is limited to
non-amplified acoustical music.

20. Live outdoor entertainment, music and/or any type of outdoor speakers are
prohibited.



Town of Fort Myers Beach
Summary of all Advertisement Requirements for all Licenses for COP/Outdoor Seating
with Conditions, 1995-2004

1. There will be no advertisements visible from Estero Boulevard or from the beach
indicating the outdoor seating area or the service of alcoholic beverages.

2. No advertising of the restaurant is permitted except in connection with advertising
for the hotel operation.

3. There will be no outside advertisement visible from Estero Boulevard or Ohio
Avenue indicating the service of alcoholic beverages.

4. There will be no advertisement visible from Estero Boulevard or from the beach
indicating the service of Alcoholic Beverages.

5. There will be no advertisement visible from Estero Blvd. or Carolina Ave.,
indicating the service of alcoholic beverages.

6. There will be no advertisement visible from Estero Blvd. or Alva Ave. indicating
the service of alcoholic beverages.

7. There will be no outside advertisement visible from Estero Boulevard or Ohio
Avenue indicating the service of alcoholic beverages.



Town of Fort Myers Beach

Summary of all Indoor/Outdoor Seating and Service Requirements for all Licenses for

10.

11.

12.

13.

14.

15.

COP/Outdoor Seating with Conditions, 1995-2004

The outdoor seating shall be limited to use in conjunction with a restaurant.

. The consumption on premises in the outdoor seating is limited to the areas

reflected on the site plan attached as Exhibit B to the Staff Report.

The Special Permit is limited to a 1,106-sqaure-foot restaurant with 12 indoor
seats and 50 outdoor seats.

The location of the outdoor seating area is limited to the 29-foot by 52-foot area
as reflected on the Applicant’s site plan attached as Exhibit B to the Staff Report,
and is limited to a Group II Restaurant with a maximum of 63 seats.

The use of the outdoor seating area must be ancillary to, and in conjunction with,
the motel use only.

The use of the outdoor seating area will be incidental and subordinate to the
principal use (motel).

The Special Permit for outdoor seating is limited to the approximately 2,800-
square-foot (40-foot by 70-foot) pool/patio and pavilion area located in the center
of the facility as indicated on the site plan. The pool/patio area will contain 28
seats and the pavilion area will contain two tables with four seats each and 10
stools for a total of approximately 46 seats.

The service area of the Group II restaurant is limited to room service, and the
pool/pavilion area at the center of the site.

The location of the Special Permit for consumption on premises in conjunction
with outdoor seating is limited to the outdoor deck area (approximately 10 feet by
40 feet as shown on Attachment B to the Staff Report) which separates the retail
use from the beach area, and on the first S0 feet of the beach which extends south
from the deck area toward the water. The seating for both areas may not exceed
75 seats. The alcohol consumption portion of the beach area will be clearly
marked.

The service of alcoholic beverages shall be only in the 9-foot by 9-foot tiki hut (as
reflected on the site plan attached as Exhibit B to the Staff Report) which is
limited to a Group II snack bar. The outdoor seating area for consumption of the
beverages is restricted to the central courtyard/pool/activity area.

The use of the outdoor seating area may only be in conjunction with the motel
use.

The location of the outdoor seating area is limited to the area designated on the
applicant’s site plan attached as B, not to exceed 60 seats in outdoor seating for a
total of 159 seats.

The Special Permit is restricted to a 3,650 square foot restaurant with 40 outdoor
seats at the location reflected on the site plan attached as Exhibit A. The
restaurant with outdoor seating will be an accessory use to the marina use.
Service of food and alcohol from the tiki-hut will be eliminated. The outdoor
seating area will be served only from the restaurant interior as part of the
operation of a full service restaurant.

Consumption on premises in conjunction with outdoor seating is prohibited.
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17.

18.

19.
20.

21.

22.

23.

24.

25.

26.
27.

28.

29.

The location of the outdoor seating area is limited to the 785 square foot deck as
shown on the applicant’s site plan attached as Exhibit B. Use of a bar for the
service of alcoholic beverage is prohibited. The applicant is limited to 52 seats on
the outside deck and 50 seats inside the restaurant.
The total floor area of the restaurant facility shall not exceed 4.574 square feet in
area. The approval for consumption on premises (4COP-SRX) is based on the
floor/site plan marked received July 1, 1997 and does not approve the COP in
conjunction with outdoor seating.
The approval for Consumption on Premises (4-COP-S license) is based on the
floor/site plans date stamped Received September 11, 1998 by the Permit Counter
and does not approve the COP in conjunction with outdoor seating.
No bar or pool-side service (motel).
The applicant is limited to 47 seats with no more than 24 to be on the outside
deck. The location of the outdoor seating area is limited to a 453 square foot deck
as designated on the applicant’s site plan attached as Exhibit B.
The outdoor seating area shall not exceed 1500 square feet if located on the roof,
and shall not exceed 1000 square feet if located on one of the lower levels.
The subject COP with outdoor seating is limited to no more than three restaurants
to be located within SeaFarer’s Village Mall and is limited to the following
maximum floor area and capacity:
a. 2899 total SF with 152 total seats, including 1677 square feet of outdoor
seating area with 84 outdoor seats (1 floor),
b. 3472 total SF & 155 total seats, including 1017 SF of outdoor seating area
with 56 outdoor seats (2™ floor),
c. 2698 total SF & 165 total seats, including 1571 SF of outdoor seating with
132 outdoor seats (1% floor).
COP2000-00020 may be utilized for the proposed restaurant with 5160 total SF
with 151 total seats, including 1086 SF of outdoor seating area with 60 outdoor
seats (3" floor).
Consumption on premises for the 2 outdoor seating areas is restricted to the areas
depicted on the attached site plan, Attachment G (8,324 square feet pool-deck
service area and 2,280 square foot deck located on the first elevated floor).
The approval for consumption on premises (4-COP SRX) is limited to the existing
restaurant complex known as the Gulf Shores Grill, The Cottage, and The Beach
Dog House and the existing outdoor seating areas shown on the wood deck on the
above referenced floor plan. :
Consumption on premises in conjunction with outdoor seating is prohibited.
The total outdoor seating capacity is limited to a total of 170 seats. The location
of the outdoor seating area is as specified in Exhibits B, C, and D which hare
attached hereto and incorporated herein as reference. The outdoor seating in the
“Courtyard area” is further limited to no more than 60 of the 170 total seats.
The total outdoor seating capacity is limited to 6 tables with a total of 24 seats in
the outdoor seating area associated with Unit 7 of Key Estero Center as indicated
on the applicant’s site plan attached as Exhibit B.
The special Exception is limited to the expansion of an existing on premises
consumption of alcoholic beverages in conjunction with outdoor seating to



30.

31.

32.

33.

34.
35.

include a proposed enclosure and expansion of the wooden deck in the front of the
existing restaurant at this location.

The total outdoor seating capacity is limited to a total of 64 seats. The location of
the outdoor seating area is limited to the “Existing rear deck™ and “New front
room addition” as shown in the Staff Report dated 9/6/02.

The outdoor seating will only be used between the hours of 11am and 12am
Monday through Thursday and between the hours of I lam and lam Friday and
Saturday and between the hours of 12pm and 10pm on Sunday.

The total outdoor seating capacity is limited to 253 seats (an addition of 65 seats
to the 170 seats approved under Resolution 02-40, Case No. COP2002-00095).
The location of the outdoor seating is specified in Exhibits B, C, and D, attached
hereto and incorporated herein by reference. The outdoor seating is further
limited to no more than 72 seats in the 2,500 sq. ft. “Courtyard” area (Exhibit B)
and no more than 60 seats in the additional 650 sq. ft. “Deck Extension” area
(Exhibit D) approved for outdoor seating in conjunction with on premises
consumption of alcoholic beverages outdoors by this request.

The approval for consumption on premises (2-COP) is based on the floor plan
drawn on 9/21/03, approved by Lee County development services on 10/6/03 and
does not approve the consumption of premises in conjunction with outdoor
seating.

No outdoor seating is approved as part of this consumption on premises.

The location of the outdoor seating area is limited to the area as designated on the
applicant’s site plan attached as B, not to exceed 60 seats in outdoor seating for a
total of 159 seats. ' :



Town of Fort Myers Beach
Summary of all Customer Requirements for all Licenses for COP/Outdoor Seating with
Conditions, 1995-2004

1. Food and beverage service will be limited to guests of the Lighthouse Island
Resort. The Applicants will post a prominently displayed sign indicating that the
restaurant is for guests only.

2. The Special Permit for consumption on premises in conjunction with outdoor
seating is limited to the use in conjunction with the existing retail use. The use of
a bar/service bar on this property is prohibited. However, this does not prohibit
the sale of draft beer and wine which is poured from a large bottle so long as it is
consumed only in the designated locations. There will be no waiter or waitress
service; the customers must order their drinks from inside the premises and
directly from the person who pours the drinks.

3. Service and consumption of alcoholic beverages in the outdoor seating area is
allowed only to guests or residents of the resort.

4. The ten (10) slips on the south side of the east pier (directly in front of the
restaurant) will be dedicated to restanrant use only.

5. Sale limited to guests only and charged to occupied rooms.



Town of Fort Myers Beach
Summary of all Enclosure and Buffer Requirements for all Licenses for COP/Outdoor
Seating with Conditions, -2004

1. The Applicant will enclose the outdoor seating area on the north and west sides
with an 8-foot-high masonry or block wall. The first six feet of the height of the
wall shall be solid (i.e., no opening unless required by development codes or
ordinances), but the top two feet may incorporate a decorative design with small
openings.

2. The ten-foot buffer and fence have been installed along the south property line.
Owner shall install an additional twenty-six (26) trees along the south property
line (as part of the Development Order issued by Lee County under the authority
delegated by the Town of Fort Myers Beach pursuant to Land Development Code
Chapter 10.) Owner shall install thirty (30) trees within the ten-foot buffer along
the north property line. If the existing fence on the north (Ocean Harbor) property
line is removed, owner shall install a fence not less than eight feet in height so
that visibility through said structure is not more than 25% when viewed from right
angles.

3. The applicant shall provide a vegetative buffer along the south property line
within the 9 feet of open space consisting of 5 trees and 24 shrubs per 100 linear
feet. The trees will be a minimum of 10 feet high at planting and the shrubs will

“be a minimum of 36 inches high at planting. All trees and shrubs will be native,
salt tolerant vegetation.

4. Prior to the issuance of a Certificate of compliancy by the Development Services
Division, the applicant must install, at a minimum, the Landscape Buffer depicted
in Exhibit E of the staff report dated May 7, 2001, which is attached hereto and
incorporated herein by reference. Any additional landscaping required by the
limited review development order (LDO2000-00166) must also be installed. This
Landscape Buffer must be installed prior to the mono background system on the
elevated deck becoming operational.

5. The service area located adjacent to the bridge structure and First Street shall be
screened off by the use of an appropriate fence. Staff recommended a 6 foot
white pvc fence. The FPL box will also be screened with plantings made up of
silver/green buttonwoods that are at least 36 inches tall.



Town of Fort Myers Beach
Summary of all Lighting Requirements for all Licenses for COP/Outdoor Seating with
Conditions, 1995-2004

I. Lighting on the deck will be shuttered and shielded from the surrounding
properties.

2. Lighting on the deck will be shuttered and shielded from the surrounding
properties.

3. Lighting on the deck will be shuttered and shielded from the surrounding
properties.

4. Lighting on the deck will be shuttered and shielded from the surrounding
properties.

5. Lighting on the deck will be shuttered and shielded from the surrounding
properties.



RESOLUTION OF THE LOCAL PLANNING AGENCY
TOWN OF FORT MYERS BEACH, FLORIDA
RESOLUTION NUMBER 2008-43 A,

WHEREAS, the existence of the Town of Fort Myers Beach Local Planning Agency
(LPA) is mandated by Florida Statute 163.3174 and the LPA utilizes the services of Town staff
to facilitate its fulfillment of its obligations and duties pursuant to the requirements of the Town
of Fort Myers Beach Land Development Code (LDC) and Florida Statute; and

WHEREAS, Gerald E. “Jerry” Murphy, AICP, CFM, has been the Director of the
Department of Community Development for the Town for the past four (4) years, commencing
in August, 2004 and has recently resigned to pursue other professional interests; and

WHEREAS, Jerry Murphy and the staff of the Department of Community Development
under his direct supervision have been the primary Town staff members assisting the LPA in
fulfilling its duties and obligations during that time period; and

WHEREAS, the LPA recognizes that Jerry Murphy's duties have been many and varied
and have required him to have a broad spectrum of knowledge of Community Development,
disaster preparedness, long-range and short-range community planning and other matters and
have further required his dedication of long hours of work to the greater good of the Town; and

WHEREAS, the LPA recognizes Jerry Murphy for the consistently outstanding quality
and professionalism of the work he has performed for the LPA and for the Town of Fort Myers
Beach, his dedication to the best interests of the Town, his mentorship of junior staff members,
his ability to liaise effectively with other governments and third parties to further the Town's
business and his courteous, competent and cooperative attitude towards the LPA, Town
Council, and Town citizens.

IT IS HEREBY RESOLVED BY THE LPA OF THE TOWN OF FORT MYERS BEACH,
FLORIDA as follows:

1. The LPA hereby expresses its gratitude and appreciation to Jerry Murphy for his
dedication and excellent service to the LPA, the Town Council and the citizens of the Town of
Fort Myers Beach over the past four (4) years.

2. The LPA also includes within this resolution a strong vote of confidence in and to
Jerry Murphy and wishes him well in all his future endeavors. _

3. The LPA also recommends that the Town Council of the Town of Fort Myers
Beach issue a similar resolution of recognition and appreciation with regard to the competence
and professionalism of Jerry Murphy and his outstanding service to the Town over the past four
(4) years.

The foregoing Resolution was adopted by the LPA upon a motion by LPA Member Kay and
seconded by LPA Member Van Duzer and upon being put to a vote, the result was as follows:



Dennis Weimer, Chair aye Alan Mandel, Vice Chair aye

Evie Barnes absent Rochelle Kay ave
Joanne Shamp aye Bill Van Duzer aye
Joe Yerkes aye

DULY PASSED AND ADOPTED THIS 14™ day of October, 2008.

LPA of the Town of Fort Myers eacrl

By:

ennis Weimér, LPA Chair

Approved as f egal;suff ciency:
By: ¥

Anne Dalton Esquire
LPA Attorney




MINUTES
FORT MYERS BEACH
Local Planning Agency Meeting

Town Hall — Council Chambers
2523 Estero Boulevard
Fort Myers Beach, FL. 33931

Tuesday, November 18, 2008

L CALL TO ORDER: The meeting of the Local Planning Agency (LPA) was called
to order on Tuesday November 18, 2008, at approximately 10:35 am by Chairman
Dennis Weimer. All members were present at the meeting:

Rochelle Kay
Bill Van Duzer
Joe Yerkes
Joanne Shamp
Alan Mandel
Evie Barnes

Staff present at the meeting:  Dr. Frank Shockey, Interim Director Community
Development
Anne Dalton, LPA Attorney
Members of the public

II. PLEDGE OF ALLEGIANCE: The Pledge of Allegiance was lead by Mr. Weimer and
recited by all present.

III. INVOCATION
Also by Mr. Weimer

Off Agenda Item: LPA and HPA assignment of a volunteer to create a Christmas Tree
ornament for the Town Christmas Tree. Ms. Shamp volunteered to do one for each the LPA
and the HPA.

IV.  TOWN CAPITAL IMPROVEMENT PROGRAM (CIP) ITEMS
Mr. Weimer noted that the LPA has requested Town Council to hold a workshop together
and to schedule an opportunity to discuss the CIP process, but nothing has been done so far.
He expressed his concerns regarding the issues to be addressed and the fact that, after
several months, there is still nothing scheduled to get these things moving. Mr. Yerkes also
expressed his concerns that LPA is not being included in the capital funding and future
planning discussions, etc., and agreed with the Chair that a formal request is appropriate at
this time. Ms. Shamp added that she is aware of a restroom going in at Newton Park and
the LPA had specifically discussed this in the CIP that restrooms were not in the Comp Plan.

LPA — November 18, 2008 Page 1 of 10



Ay

Discussion ensued regarding toilets and the Comp Plan and the proper protocol for
interaction between the Town Council and the LPA. Ms. Dalton stated that it is the LPA’s
responsibility to review the CIP and that it doesn’t actually go through the Council at that
point, but comes through the Town Manager and staff, and then the document goes up to
Town Council. Mr. Van Duzer feels that the problem is that the form in which this was
presented to LPA was seriously lacking in accompanying documentation and information
for an educated decision to be then forwarded to the Town Council. Mr. Yerkes pointed out
that the feels that this is actually a function of Town staff to develop the CIP and present it
to the LPA in a manner easy for easy consideration. Ms. Kay felt that the wait was due to
the lack of a Town manager, but pointed out that now this Town manager has been in place
for several months but nothing has happened. Mr. Mandel suggested that the LPA present
an agenda of topics to the Council but Mr. Weimer stated that this was done already, in the
past, and there has still been no response. Ms. Shamp asked the Town attorney if it is
appropriate to ask the Town manager to be at the next LPA meeting to discuss the problems.
Mr. Yerkes again stated that both Town staff and Town Council have ignored the LPA’s
requests to have a workshop to discuss this CIP issue as well as others. Much discussion
ensued regarding what steps were taken and what to do about the lack of response between
the Council and the LPA. The final consensus was that the attorney prepare a resolution to
formally request the Town manager and the Town Council to set aside a time for CIP
process discussion. Mr. Yerkes suggested two separate resolutions to deal with the Town
manager and one to deal with Council, requesting a meeting in response for monthly
meetings, and said that either they will hold these meetings or not, but they need to respond
to the LPA. Ms. Kay agreed that it is time for some action.

V. PUBLIC HEARINGS
These are legislative hearings and, according to the attorney, the LPA can chose to have one
hearing on all six issues or have six separate hearings. Mr. Weimer polled the LPA members
as to their decision. Mr. Yerkes suggested doing all together.

A. Comprehensive Plan Amendments
1. 2008-06 TEXT (Lodging Establishments)

Mr. Spikowski, planning consultant to the Town, addressed the meeting and stated that
this is the third and final set of hearings to this year’s amendments to the Comprehensive
Plan, with prior hearings having taken place in March and May 2008. The amendments
from those hearings went before Town Council last night (Nov. 17). Two of the
amendments were updated from the original consideration, one was the Capital
Improvements with the new budget figures, and the public schools element has been
adjusted, too. Many of the changes included reflect changes in the state laws.

The first amendment is 2008-06, the desirability of continuing hotels and motel and
recognizing their relationship with the economy of the Town of Ft. Myers Beach. There
is a page of discussion taken from the Evaluation and Appraisal Report that will go into
the narrative part of the plan, in addition to three new policies that will be included into
the legally adopted part of the plan; one acknowledges the importance of the hotels and
motels, one that addresses the “special incentives” in the plan don’t apply when
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converting hotels to residential, and, third, a clear statement that it is okay to have
hotels/resorts owned condo type as long as they continue to operate as hotels and motels.
Mr. Weimer asked for public comment. There was no public comment; public
comment closed.
LPA comments and/or discussion:
Ms. Kay pointed questioned an item (#23) on page 4 and Mr. Spikowski clarified the
item. Mr. Yerkes referred to a statement that relates to hotels/motels being converted to
condo ownership but still must remain hotels or motels, and stated that he didn’t
understand the logic there. Mr. Spikowski pointed out the reference on the fourth page,
in the lower left corner and attempted to clarify that there must be a front desk and
business must be conducted as a hotel/motel; if the desk area was to be shut down, that
would be a violation now because it is now in the LDC.
Mr. Van Duzer stated that he felt the whole thing is ready to go and was most impressed
by page 1 of the discussion and the EA report, at the end of the paragraph it says “while
the Town hesitates to encourage new hotels and motels....the loss of the Town’s active
and healthy lodging industry would change the character of Ft. Myers Beach forever.”
He agrees with all of that wholeheartedly.
Ms. Dalton said that, after Mr. Spikowski left the Council meeting last night, there was
an interest in having the parcelization ordinance return to the Town Council for “crisp
-direction.” The request was for the LPA version that would go to the Council for review
and then return through the process of the LPA and Council so, Ms. Dalton asked if
anything contained in 07-04, the parcelization ordinance, affect anything that is in this
proposed Comp Plan amendment. Mr. Spikowski replied that he didn’t know of
anything but that there would be an opportunity to do make any changes between now
and when it is adopted, probably February 2009, and he saw no reason not to proceed.
Mr. Van Duzer moved to send this on with a recommendation of the changes as written
and was seconded by Ms. Shamp. The motion was carried 7-0.

2. 2008-10 TEXT (Stormwater Plan)

Mr. Spikowski stated that when the plan was adopted in 1998, there were three
additional planning efforts that the Town was going to act on immediately; two were
done, the streetscape plan and the old San Carlos area plan, but the stormwater plan was
not done. The amendment is basically to reflect the change in the dates to reflect that
this is something being started now and will be completed in the following year. Mr.
Van Duzer asked if the staff would be agreeable to the deadline dates. Mr. Spikowski
agreed that they were and that, should there be a problem, they can be flexible.

Mr. Weimer asked for public comment. There was no public comment; public
comment closed.

Mr. Van Duzer moved to accept the changes and was seconded by Ms. Barnes. The
motion was carried 7-0.

3. 2008-11 TEXT (Utilities Element Cleanup) and 2008-12 (Water Supply Plan)
Mr. Spikowski recommended that the LPA discuss this item and the next (2008-12)
together since they are closely related and they should be combined in the motion.
2008-11 was to reflect that since this was written, the Town has acquired the water
distribution system from the county and the changes reflect the turnover of that system.
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The more complex part of the amendment is in 2008-12. One of the state legislative Mr.
regional water supply plans created by the water management districts. The regional
does their ten year plan setting broad policy, which in SWFL is that we cannot keep
relying on the shallow aquifers to provide the drinking water as we have in the past, and
instead need to go to other alternatives. That plan was adopted in 2006 and Lee County
was required to update their plan, which the Town is a part of, to show conversion to
alternative sources. This was done and included in the LPA’s packet of information to be
reviewed. The Town is required to amend its plan to be consistent with the county and
regional plans, and there are some minor technical requirements which the consultant
has attempted to condense and simplify for the sake of LPA review. He did point out,
however, that although he did not see the need to make all of the specific changes, the
plan may be turned back for minor, technical language by the DCA, in which case he
would make the necessary adjustments. Basically, there is a number of text which is to
be added or changed, and the DCA also requires some changes to the conservation
element in the CIP element, which are detailed in Mr. Spikowski’s report.

There is no real policy change noted in this area. Mr. Yerkes moved to accept both
2008-11 and 2008-12, as written. Ms. Shamp seconded. Ms. Kay asked how ASR
works and Mr. Spikowski gave an explanation.

Opened public comment; no comments. Public comment closed.

Mr. Weimer referred to the Water Supply Facilities Work Plan, and noted that page 16
under paragraph 3.3.2, in “existing population,” he noted that it says “dwelling unit
information is maintained by the Lee County Planning Division staff”” and “for the
unincorporated areas of Lee County, Ft. Myers Beach, Bonita Springs..” His point is
that they are issuing the building permits and queried, if the county is issuing the
building permits, do we need to include something in the Comp Plan that recognizes that
there will ultimately be a responsibility to the Town to supply that information back to
Lee County Utility for their planning purposes? Mr. Spikowski stated that this is
basically being done and gave further information to address Mr. Weimer’s question. On
page 35 of 42, in paragraph 5.5, referring to water supply facilities and captured storm
water, Mr. Weimer asked is the consultant in the storm water issue aware of and
coordinating information with LCU regarding the possible infusion of Ft. Myers Beach
future storm water management into the LCU system? Ms. Dalton asked Kathy Lewis
to address the question. Ms. Lewis stated that our consultant is not doing that because of
the position of Ft. Myers Beach being the end of the line to transport storm water
generated on this island back to a county facility, would be beyond the Town’s financial
means. More discussion ensued regarding the storm water management on the island.
Ms. Kay asked what is the enterprise fund? Mr. Spikowski explained.

Vote called and motion was carried 7-0. Mr. Spikowski asked if the LPA was agreeable
to keeping these two items together, as he suggested. Mr. Yerkes moved to clarify the
motion and moved that both sections be combined into one, and seconded by Ms.
Shamp; carried 7-0.

4. 2008-13 (Coastal High Hazard Area Text)
Mr. Spikowski stated that this one and the next one, 2008-14, are very similar. This is a
late addition since the legislature found that their own rules were causing confusion.
The Coastal High Hazard area has different meanings, two in state law and one in
federal law, and they were all different so the two state laws would become just one
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meaning. The amendment gives no change in policy but only simple clarification of the
meaning as discussed. Mr. Spikowski is suggesting that there be one new set of wording
added to policy 4bl that says “the entire Town is located within the Coastal High
Hazard Area.” If a map becomes necessary, that will be provided by Mr. Spikowski
does not see the need at this time.

He did add that these two amendments, although very similar, should be kept separate
because the consultant doesn’t feel a change is needed, but if they do need to change it,
it will already be in the system.

Public comment opened; no comment. Public comment closed.

Mr. Van Duzer moved to adopt 2008-13, with the minor change in policy 4b1, as
suggested by Mr. Spikowski. Second was by Mr. Yerkes. Motion was carried 7-0.

5. 2008-14 (Coastal High Hazard Area Map)
Mr. Yerkes moved to accept this as written; seconded by Ms. Barnes.
Public comment opened; no comment. Public comment closed.
Motion carried 7-0.

The LPA recognized the extensive report and the exceptional job that Mr. Spikowski did
in preparing and presenting the report.

LUNCH BREAK
Reconvened at 12:40 PM

VI. ADMINISTRATIVE AGENDA
Proposed Language For LDC Section 34-219
Dr. Shockey summarized that the wording of the section that the Director has to find that
something is not going to be controversial in order to approve a change, is very hard to
predict, so there was a suggestion that the assumption that it was not going to be
controversial was implied as an absolute finding. He noted another item in this section, that
it would provide the Director with the authority to establish a fee, where all other fees in
that section are to be established by Town Council through resolution, etc. Some discussion
ensued regarding fee schedules. The proposed changes are in section B, sub-paragraph 1b,
and changes to B2a that listed additional clarifications on additional land use or variance or
deviation from the code.
Mr. Weimer deferred to Ms. Kay, who asked about this being subject to the Sunshine Rules,
and she thought that this should be addressed in the language. Discussion ensued about
whether or not administrative changes needed to go to the public for comment or be
reviewed by neighbors. Ms. Kay explained that the intent was that if something went before
the Director for a minimal change, because it could be perceived as something that was just
between the builder and the Director, it should be something that should let the public know
that it was happening. Mr. Yerkes said that policy would throw the issue back into the
public arena, LPA level, rather than being an administrative change, and that this would
contradict the reason for the change in the first place. Mr. Weimer asked if there is a
documented trail, open to the public, when there is an administrative decision made on a
zoning issue. Dr. Shockey explained the process of keeping the records, etc. and members
were satisfied that this was a proper decision, but continued to discuss it.
Mr. Weimer asked the LPA attorney what their options and purpose is today with this matter.
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Ms. Kay asked if someone could print out a copy of the original request from the LPA. Mr.
Van Duzer recommended moving this forward to the next meeting so that all of the records
would be available to help clear the issues up. Mr. Yerkes asked to move the issue to a
hearing so that they can discuss it in a hearing. Mr. VanDuzer made a motion to move this
forward to a hearing and was seconded by Ms. Shamp. The motion was carried 7-0. The
item was moved forward to the next meeting.

B. LDC 34-2022 Seasonal Parking Report (Mandel/Barnes)

Mr. Mandel said that they have now polled three different citizens involved in seasonal
parking and referred to a packet of information given to each member. There seems to be
agreement with all those polled that there is a need for a parking garage on the island. In
addition, there is a consensus about a need for signage and there is still some concern for
enforcement. Mr. Mandel suggested that more citizens and staff should be involved in the
decisions for parking since he has only gotten opinions from three property owners in town.
Mr. Barnes added that she, too, felt that only talking to the current parking area owners did
not give enough information and input into this project to make a good decision. Discussion
ensued about the available parking around the Lani Kai and enforcement. Mr. Weimer
recalled that this whole issue started because there was a question as to whether or not to
extend the times available for seasonal parking, and now there is an evaluation of the types
of parking lots. According to the codes, seasonal parking lots are something that are
temporary and only lasting for three years but many of these lots have been doing this for
years and continue to exist as available parking all year; Mr. Weimer felt that the problem is
enforcement but also feels that the problem is getting out of hand as far as making this a
total island parking issue. Mr. Yerkes agreed with Mr. Mandel that there may be a need for
a study on parking for the island before they can make fair and just decisions. Dr. Shockey
stated that the parking lot provisions suggest that you can have a temporary lot in a
commercial zoning district, and those include seasonal parking lots as a use that can be
permitted by temporary permit. He suggested that part of their analysis be to determine
where parking is needed. Discussion continued about parking and lots, etc. Ms. Shamp
added that if the Town goes ahead with beach nourishment and there are federal funds, they
will be required to have more parking spaces available. Mr. VanDuzer feels that the time
limits should be extended because there needs to be more parking in the busy times. He
feels that those people who wish to use their properties for parking should make application
the same way they are now and the times should be regulated more by the lot owners. Mr.
Yerkes is still concerned that the LPA would consider extending the rights of a temporary lot
operator to affectively be a permanent lot operator and yet not have to meet the
requirements that the permanent operator must meet. He was adamant that this is
unreasonable and unfair. He pointed out that a “temporary” lot now cannot operate more
than three years but that is too long when they are not required to meet standards, like ADA
rules, like the permanent owners. Mr. Mandel summarized by saying that there are two
things to be considered: one, is there a need for parking and what is it; and two, to have the
appropriate group look at this and do a study as to what is the best solution to the parking
issue. More discussion about a study to be done. Ms. Shamp stated that she would not
recommend any drastic decisions at this point because there are several large projects
forthcoming which will impact parking so the LPA should just make a decision to address
the seasonal parking problem and make all of the seasonal lots who are in violation, switch
to permanent lots or stay seasonal within the guidelines. Ms. Barnes said that there is not
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enough parking but the Town should not act to eliminate what parking is available now. Mr.
Weimer attempted to draw the discussion to a point and said that there may be three
different areas to be addressed. He felt that the consensus is that the time that seasonal
parking could be open could be extended to perhaps an eight month period; also a re-
affirmation that the code sets the time limit as three years so if they operate longer, they
need to stop being a parking lot or convert to the rules, and it should be enforced. Lastly,
was whether or not the LPA recommends a study be done for future planning of this issue.
Mr. Yerkes expressed a desire to rewrite the LDC and abolish the temporary parking
process, except for one time events, and see all the requirements of the temporary guy the
same as the permanent guy for the sake of fairness. He again pointed out that it is inherently
unfair to allow a guy to operate for three years and not have to fulfill the same requirements
as the permanent lot owner. Mr. VanDuzer clarified that he would suggest that the time
period problem be extended for a year just until the Town can come up with a solution so
that the temporary lot owners existing now don’t just close up shop and leave the Town with
even less space for parking in the middle of season. Mr. Mandel asked how many seasonal
lots are actually properly permitted. Dr. Shockey replied and stated that this is unclear due
to the nature of the lots, etc. More long discussion regarding this and what locations are
involved and, finally, it was determined that only one property on the beach is actually
permitted to be a seasonal, temporary lot. Ms. Dalton stated that Mr. Yerkes is suggesting
that the LPA pass a resolution saying that there isn’t a problem and Code Enforcement needs
to enforce the regulation. Mr. Yerkes corrected her, saying that the LDC needs to be
changed to reflect that seasonal lots are no different than permanent lots in their
requirements to meet ADA and safety regulations, with the exception of special event
permits for weekends. Dr. Shockey then asked if the LPA was developing new parking lot
standards. Mr. Weimer than clarified and said that the recommendation would be that in the
future, going forward eliminates seasonal; parking on Ft. Myers Beach; it doesn’t mean the
Town doesn’t want parking lots, it just means that if someone wants to run a parking lot,
they must run one that meets the codes that would be applicable to a permanent parking lot.
There was more discussion regarding paving parking lots and what constitutes high and low
turnover parking, as well as the material to be used for the paving, in accordance with the
storm water issue. Mr. Weimer addressed Ms. Dalton and asked “If coming out of this is a
recommendation by the LPA that there be a change in the LDC, what would be the
process?” Ms. Dalton said that this item was brought forward by Town staff so there have
been some informal fact-finding discussions and therefore the LPA can say “yes, we want to
move forward with an ordinance” and the ordinance would be prepared and returned to the
LPA, not to the Council at that point. She was not clear as to the order, if the resolution
goes to Council first or to the LPA first for a hearing. Dr. Shockey, in an attempt to clarify
the issues, began another long discussion about the differences in the types of parking lots.
Ms. Dalton suggested an alternative in re-crafting the language of the code to address
temporary lots. Mr. Weimer asked the LPA again, if the consensus was to re-craft the
seasonal parking or eliminate it from LDC. Mr. Yerkes chose to re-craft; Mr. Van Duzer
agreed; Ms. Shamp opts for re-crafting; Ms. Barnes agreed with Ms. Shamp; Mr. Mandel
opted for re-crafting, as did Ms. Kay. Mr. Weimer also agreed to the re-crafting of the
ordinance and there was some discussion about what things would need to be addressed.
Mr. Weimer then asked if Ms. Barnes and Mr. ¥erkeg would take a charter to re-craft and Mad.|
bring that forward to the LPA. A re-crafting of the seasonal parking that would identify
times of year, if it is applicable or not, the types of public safety that need to be addressed
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and the number of renewals allowed before it must go through a permanent zoning process.
Ms. Dalton added that it should be keyed to location. Ms. Barnes and Mr. WW \ l
draft that and bring it before the LPA for review at January 6, 2009 meeting.

John Richard, from Ship Wreck addressed the meeting regarding the parking issue. He said
he has a special exception for a parking lot on Third and feels that a main point for parking
is the location, to get the cars off Estero Blvd. as quickly as possible. He added that he has
no problem with the temporary lots because he believes just getting visitors parked and
walking around the beach is good for all. Long discussion continued about what should be
in the ordinance regarding signs and if a study is needed, etc. Mr. Mandel suggested two
resolutions: one that Council look at signage that indicates to people coming to the beach,
where the parking is; the other should encourage the Town to do what it can to augment the
parking on the project in that area. Mr. Weimer suggested that he draft it and bring it to the
LPA. Mr. Weimer polled the members again to see if the members agreed that Mr. Mandel
propose a resolution involving the Town for signs for parking. Ms. Kay agreed; Ms. Barnes
agreed; Mr. VanDuzer agreed; Ms. Shamp was undecided; Mr. Yerkes abstained (too much
background discussion, other members were inaudible). Then Mr. Weimer polled the
members to see who is supportive of augmenting the existing projects in some form. Ms.
Dalton was concerned about the appropriateness of discussion at this point, after there was
already a hearing regarding this. Mr. VanDuzer suggested that Mr. Mandel go to the Town
Council as a citizen and make the suggestion. After that, it was decided that the two
resolutions would not be necessary after all.

Ms. Barnes interrupted the meeting to request that the LPA go off the agenda because she
had to leave early. Ms. Dalton had some resolutions and paperwork that needed to be
addressed while Ms. Barnes was still present so these items were moved up. The members
were given the minutes from September 9 and copies of Resolution 2008-43 and 2008-44.
Mr. Yerkes moved that the LPA accept Resolution 2008-43 and was seconded by Ms. Kay.
The motion was carried 7-0.

Mr. Yerkes moved to adopt Resolution to adopt 2008-44 as written. The motion was
seconded by Ms.Kay. (Note: Mr. VanDuzer objected to the word “unanimously” referring
to a vote to have a workshop with the Council because he did not vote for the meeting.) Mr.
Weimer pointed out that the sentence wherein it says “the LPA instructed to request a joint
workshop” was incorrect and the word “instructed” should be changed to “approved.”

Mr. Yerkes amended his motion to adopt the Resolution with the change to read that the
LPA “approved a request.” Again, the motion was seconded by Ms. Kay; motion carried 7-
0.

C. Long-term Animal Control Ordinance Revisions report (Yerkes)

Mr. Yerkes was not prepared to present this and will have it all completed at the December
9™ meeting. Mr. Weimer asked for some discussion on this subject and Ms. Dalton offered
that there has been ongoing thread regarding this dangerous dog incident. She said that
there was no connection made between the dog in one hearing to the dog in the other
hearing, because the officer was not present. So, the connection wasn’t made as it being the
same, dangerous dog. Discussion ensued regarding the chaos at the county level and how
their ordinance is failing. Mr. Yerkes expressed his feeling that the county will vehemently
resist whatever the Town comes up with because the ordinance is totally different than the
county’s ordinance. More discussion took place about the differences. Mr. Yerkes opined
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that the LPA should have their idea of the ordinance drafted and meet with the county to
discuss it before going to a public hearing.
The next meeting will have a discussion regarding the issue, not a hearing.

VII. ADJOURNAS LPA; CONVENE AS HPB

Mr. Weimer asked for a motion to adjourn and the LPA and reconvene as the HPB. Mr.

Yerkes made the motion and Mr. Mandel seconded; motion passed 7-0.

Ms. Shamp requested a 5 minute recess and Ms. Barnes left the meeting.

Ms. Shamp called the meeting to order with six members present, Ms. Barnes being absent.

A. Administrative Agenda

1. Update on historic property placques: A

Ms. Barnes spoke with Ms. Bassett who sent the design to Dr. Shockey and Art-
Type; Ms. Shamp asked Dr. Shockey for his update. Dr. Shockey stated that it is
being approved for payment and he needs a list of the properties where these are
going. Mr. Weimer asked if there was a problem with having the funds for the
payment and he answered that he believed the budget was there for this. Ms. Shamp
asked when the budget would be approved.

Having no further discussion, Ms. Shamp called for a motion to adjourn. Mr.
Weimer made the motion and was seconded by Mr. VanDuzer; motion carried 6-0,
with Ms. Barnes absent.

VIII. ADJOURNAS HPB; RECONVENE AS LPA (3:12 pm)

IX. LPA MEMBER ITEMS AND REPORTS
Mr. Yerkes had nothing to report.
Ms. Shamp reported that the Town Council did have the first hearing on the fertilizer
ordinance and it is passing to a second hearing on Dec. 15, 2008, at which Ms. Shamp will
again represent the LPA with Mr. Hester and Mr. Rodwell. She reported that there were
some minor changes in wording. One change was to add “no maintenance zones.” They
agreed with the 3 ft. buffer that the LPA recommended, they are doing what the LPA
requested as far as the education portion was concerned, etc. Ms. Dalton added that there
was some direction to the staff to check into possible grants for that.
Mr. Van Duzer had nothing; Mr. Mandel and Ms. Kay had nothing to report.
Mr. Weimer recognized Ms. Shamp for her highly professional analysis of the Sierra Club
comments to the proposed fertilizer ordinance and the presentation to the Town Council. He
commented on each of Ms. Shamp’s excellent points which she had obviously researched
and presented in an exemplary manner. Mr. Weimer had filled in for Mr. Van Duzer and
Ms. Barnes at the Town Council meeting wherein they discussed changes to the Comp Plan.
On the refuse containers issue, Mr. Weimer presented the LPA’s resolution and they
accepted it temporarily. However, there was much discussion in recycling and its impact on
the whole issue and the subject of zoning variances, etc.
Mr. Weimer also gave a report about Mr. Spikowski’s presentation to the Council and the
issues.

X. LPAATTORNEY ITEMS
Nothing to report.
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XI. COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Dr. Shockey said there were more hearings coming up.
XII. LPAACTION ITEMS LIST REVIEW

e Lani Kai signappeal-1/17/09 at 6:30 PM

e Fertilizer Ordinance-Ms. Shamp 12/15/08; to a second hearing

e Rights-of-Way-TBD; Mr. Weimer asked that staff be asked to get this moving as it

keeps getting pushed back off the meeting agendas.

e 135 Gulfview-TBD (based on above issue).

e Sea wall discussion and beach vegetation-Dr. Shockey reported that the Council was
not sure yet which way they are going on this. Ms. Dalton added that they
determined that they are going to schedule an additional workshop on the issue of.
the scope of the project, which is delineated in the Army Corps of Engineers permit,
which is a county permit; therefore they felt the county needs to be present at the
workshop.

Commercial rights-of way-TBD

Storm water-Feb. 2009

Seasonal parking-Jan. 13, 2009

Animal control-12/9/08

Alcoholic beverages-Dr. Shockey reported that he hasn’t heard from Mr. Murphy
when this may have some update.

¢ Comp Plan amendments

e Calendar 2009-12/9/08

XIII. ADJOURNMENT
Mr. Yerkes moved to adjourn; seconded by (inaudible). Motion carried 6-0. Meeting
adjourned at 3:38 PM.

Adopted V2L / 9/ 08 @Without Changes. Motion by géa«lﬂ . Q‘“JL:, V“‘Dk%&(

(Date}

Vote: -0 / / Aéw&/

Nedens qésw‘(cum) %HIS Welmel/ LPA Chair

e End of document
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FORT MYERS BEACH

LOCAL PLANNING AGENCY (LPA)
Town Hall — Council Chambers

2523 Estero Boulevard

Fort Myers Beach, Florida

December 9, 2008
AGENDA [all time frames are informational and approximate]
10:30 AM
L. Call to Order
II. Pledge of Allegiance
III. Invocation
IV.  Town Capital Improvement Program (CIP) Items 5 minutes
V. Public Hearings
A. Ordinance 09-xx Amending LDC Section 34-219 15 minutes
VI.  Administrative Agenda
A. Discussion of LDC Chapter 34, Article IV, Division 5 (COP) 60 minutes
B. Long-term Animal Control ordinance revisions report (Yerkes) 30 minutes
C. Scheduling of LPA meetings for Q1 and Q2 of 2009 10 minutes
LPA Holiday Lunch Break (FOOD to arrive 12:30 PM)
VII. Adjourn as LPA; Convene as HPB
VIII. Adjourn as HPB; Reconvene as LPA
IX. LPA Member Items and Reports S minutes
X. LPA Attorney Items 5 minutes
XI. Community Development Director Items S minutes
XII. LPA Action Item List Review S minutes
XIII. Public Comment

Adjourn no later than 4:00 P.M.

Next Meeting: January 6, 2008 at 10:30 am

Wmb-dc1\Folders 21Community DevelopmentiFrank\LPA Agendas and Packets\2008\December $\LPA Agenda December 9 2008.doc
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MINUTES
FORT MYERS BEACH
Local Planning Agency Meeting

Town Hall — Council Chambers
2523 Estero Boulevard
Fort Myers Beach, F1. 33931

Tuesday, December 9, 2008

L CALL TO ORDER: The meeting of the Local Planning Agency (LPA) was called
to order on Tuesday December 9, 2008, at approximately 10:40 am by Chairman Dennis
Weimer. Members present at the meeting were:

Rochelle Kay
Bill Van Duzer
Joanne Shamp
Alan Mandel
Evie Barnes

Joe Yerkes was on an excused absence.

Staff present at the meeting: ~ Dr. Frank Shockey, Interim Director Community
Development
Anne Dalton, LPA Attorney
Consultant, Murphy Planning Inc.
Town Manager Scott Janke
Members of the Public

IL. PLEDGE OF ALLEGIANCE: The Pledge of Allegiance was lead by Mr. Weimer and
recited by all present.

HI. INVOCATION
Also by Mr. Weimer

Off Agenda Item: Acceptance of November 18, 2008 LPA minutes. Ms. Shamp moved to
accept the minutes. Mr. Weimer made a modification on pages 7 & 8, regarding the
ordinance on short term parking, changing the name of Mr. Yerkes to Mr. Mandel. Ms.
Shamp made the motion to accept as amended and Mr. Van Duzer seconded. Motion
carried 6-0.

~ IV.  TOWN CAPITAL IMPROVEMENT PROGRAM (CIP) ITEMS
Mr. Janke was welcomed to the meeting and Mr. Weimer explained that the LPA requested
his presence due to a concern regarding the lack of feedback about the LPA
recommendations. Mr. Janke stated that his opinion is that the LPA is charged with the CIP
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functions and therefore should be involved in the budgeting. He added that is the job of the
LPA to come up with the CIP project suggestions and formulate budgets for them. Mr.
Janke explained how the budgeting is regulated and grant process is handled for these
projects. He did, however, caution the LPA that, in these economic times, there is not too
much funding available for projects and so there is not too much that the LPA can actually
do in that regard at this time.

Mr. Weimer asked how to add large budget items to the plan and actually go about applying
for the appropriate grants to handle those projects. Mr. Janke explained how that funding is
spread out in a long-range plan and the restriction dealing with the utilization of those funds
within the first three years. Mr. Weimer asked for clarification regarding who should be the
responsible party for bringing forward suggestions for Town projects, Town staff or the
LPA. Mr. Janke feels that the LPA should control the process, even though the staff will
bring some suggestions to them.

Mr. Mandel asked if there are any rules that regulate having just five years on the planning
board and could they actually go to seven or eight years CIPs. Mr. Janke agreed.

Ms. Shamp was in favor of the workshops and would like to see them become a permanent
part of the process. She noted that the Town’s Comp Plan, it is stated “the proposed CIP
shall be developed by the Town manager” and that the “proposed CIP shall be reviewed by
the LPA.” Mr. Janke is aware of the stated procedure in the Comp Plan but also feels that
the LPA should have more input, especially in the Spring. Ms. Shamp commented on the
expertise of the Town staff and recommends using them more to help formulate these
projects with their experience and input.

Mr. Weimer reiterated that Town staff and the Town manager are in a better position to
make these recommendations than the LPA and supports their developing the projects,
bringing them to the LPA and helping all to understand and plan them. He suggested that
the Town manager is asking for the LPA to appoint a liaison to work with both groups and
formulate recommendations for CIPs. Mr. Janke agreed.

Mr. Van Duzer stated that he strongly recommends a liaison to meet monthly with Town
staff to work on bringing these CIPs to the LPA for review. Discussion ensued regarding the
liaison and the organization of that.

Mr. Weimer opened public comment. Ms. Dalton pointed out the requirements of the LPA
in regards to finding CIP items compliant or non-compliant but it does not need to be the
end of the LPA involvement. Ms. Barnes questioned that, if the general feeling is that the
staff bring suggestions to the LPA, is a liaison person really needed to attend the Town staff
meetings. More discussion ensued about the liaison position and how that should work.
Mr. Weimer asked that Mr. Janke include a copy of his SOP in the next meeting packet; Ms.
Dalton agreed and also requested a copy of the Comp Plan provision that would be
addressed in that. Mr. Weimer summarized that there be a liaison appointed to attend a
monthly meeting, outside of a staff meeting, with certain staff to discuss the CIP
suggestions, and recommended Ms. Shamp for that task. She agreed, asking that the
meeting dates be picked in advance so the packets can be complete and sent for preview.
Mr. Weimer appointed Ms. Shamp to the position for the fiscal year 2008-2009.

V. PUBLIC HEARINGS

A. Discussion of LDC Chapter 34, Article IV, Division 5 (COP); Ordinance 08-XX
Ms. Dalton read the ordinance option: “An ordinance of the town of Ft. Myers Beach
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amending Chapter 34 of the Town of Ft. Myers Beach Land Development Code providing
authority; amendments to Chapter 34-Zoning Districts, Design Standards and Non-
conformities; Article 2-Zoning Procedures, Division 4-Applications and Procedures; Sub-
division 2, Additional Procedures for LDC Zoning Districts,; Sec. 34.219, Sub-paragraph B,
entitled ‘Administrative Amendments to Approved Master Concept Plan’ providing for
elimination of non-controversial criterion for staff to consider,; administrative amendments
fo approved master concept Plans under certain circumstances providing for fee to be in
accordance with LDC Sec. 34-53, rather than set by Town staff; severability, effective
ordinance and effective date.” Companion resolution is Resolution #2008-45, an LPA
resolution.
Public comment opened; closed with no comments.
Mr. Van Duzer pointed out a small typo in the ordinance and then made a motion to move
this forward. Ms. Barnes seconded the motion. The motion was carried 6-0; Mr. Yerkes
being (excused) absent.
Hearing closed for Resolution 2008-45 and 08-XX.

VI.  ADMINISTRATIVE AGENDA
A. LDC 34-Article IV, Division 5 (COP)

Report by Murphy Planning: “Policy Considerations and Options-Consumption of
Alcoholic Beverages”
Opened public comment; closed, with no comments.
Mr. Murphy addressed the LPA and referred to his report, summarizing the contents.
Dr. Shockey suggested either keeping the two parts of the report together or treating
them as separate for consideration of alcoholic beverage licensing. Mr. Weimer decided
that the two items would be considered separately; the discussion of moving
consumption of alcoholic beverages onto the beach versus things like hours of
operation, etc. Discussion ensued regarding whether the LPA is being asked to review
the Comp Plan with regards to COP extension onto the beaches. Ms. Dalton replied
that requests can come from Town manager or Council and therefore the LPA may take
this into consideration. Discussion continued as to what direction the LPA would take
in the matter of COP extensions onto the beach.
Ms. Kay stated that she is confused about the whole issue and not sure the LPA should
be ready to take this on without further research as to what exactly is being proposed.
Ms. Shamp stated that the Comp Plan, policy 4B8, is clear in that those parts of the gulf
beaches that lie seaward of the 1978 Coastal Construction Line are for recreation, and
recreation uses are parks, schools, libraries, bathing beaches, beach access points and
related public facilities. She added that there may be a situation in this review where it
says that the FLUM Category doesn’t provide for this expansion, but it also doesn’t
prohibit it, then the LPA needs to close the loopholes to protecting the public interests.
Mr. Mandel still wasn’t sure that the LPA was actually being asked to review this. He
questioned how it got to this point and who was responsible for the request. Dr.
Shockey responded that the Town manager initiated the part about the gulf beaches
alcohol aspect. The part about consistency with the state law, etc., was actually from
the last Town Council Hall meeting hearing of a COP special exception and a result of

everyone asking why there are conflicting rules regarding music, hours of operation,

etc. )

Ms. Shamp asked, if there were inconsistencies in the way that businesses currently
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operate with the alcohol and COP licenses, what is the process of the LPA then,
specifically in the case of “grandfathering?” Dr. Shockey answered most things that
are non-conforming according to Chapter 34, may continue to be maintained without a
problem unless they are governed by some other law, for instance a state law wherein
there is no “grandfathering.” Ms. Dalton explained options for addressing these issues
and suggested that the LPA ask the question of the consultant, Mr. Murphy.

Mr. Murphy stated that the way it has been done in the past has been to amortize,
giving a period for people to come into compliance. Mr. Weimer asked for an
explanation of “beach” being the actual sandy beach or Ft. Myers Beach. Mr. Weimer
asked a question regarding COP on the beach and the “special exception” licenses. Mr.
Murphy asked for clarification of the question, which was: “Have you been asked to
look at the general use of alcohol on the beach itself, but someone who has a COP
permit, would they be allowed to extend beyond their premises and onto the sandy
beach?” (Still not exactly a clear question). Mr. Murphy responded that his charge was
only to look at the expansion of that use from commercial beachfront property onto the
sandy beach. More discussion to clarify the question.

Ms. Shamp asked, in the definition of “public beach” and the fact that the Town has
considered beach nourishment, would be any implication on beachfront that may
become “public access” in the future? Mr. Murphy answered “theoretically,” but it will
be different in different areas of the beach and pointed out that the report deals with the
environmentally critical zoning district which is everything that is sandy beach seaward
of the Coastal Construction Line (CCL), and that runs into the end of the private
property lines. Ms. Shamp asked how many establishments currently serve alcohol
seaward of the 1978 CCL because they own that property privately and Mr. Murphy
opined that there are three.

Mr. Weimer asked for any further LPA opinion about whether the extension of the COP
onto the sandy beaches was appropriate under the Comp Plan. Ms. Kay pointed out
that the report summary states that “the Plan does not clearly provide for an expansion
of COP onto the gulf beaches, nor does it clearly prohibit it... ” and stated that the LPA
needs to work on clarifying that. Ms. Barnes asked if there have actually been any
specific requests to do this and Dr. Shockey admitted that he could not recall any
specifics but that there have been some inquiries. Ms. Dalton added that she has had
questions about this from several Town Council members, but no one could recall any
actual, formal requests for this expansion. Mr. Weimer summarized his thoughts
regarding the whole issue about expansion of COP onto the sandy beaches, pointing out
that there are ordinances in place which address and prohibit alcohol on the public
beaches and he is in favor of keeping within the goals of the community remaining a
“family” community. He said that, although the Comp Plan maybe silent on the issue,
it is not promoting behaviors that are abusive of other people’s rights to enjoy that
property. Mr. Van Duzer agreed, adding that this is a family island and it ought to
remain that way. He suggested sending forward the LPA’s feeling that there should not
be any additional COP on the beach side, other than the three grandfathered items,
without going through the lengthy process of the “special exception.” Ms. Kay agreed
as well. Ms. Shamp also agrees and said that the LPA needs to close loopholes to
control the process. She added that the LPA is consistently fair in its decisions and the
issue of non-conformity needs to be addressed, keeping the whole process fair and
concise. Ms. Barnes agreed with the others. Discussion ensued about the Comp Plan
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changes, in general, and the “grandfathered” establishments.

Mr. Weimer brought the discussion to a conclusion and asked if the LPA feels that there
should be a specific statement in the Comp Plan to address this. Ms. Shamp still felt
that there are a few areas where the regulations should be tightened up so that there is
no question as to the regulation. Mr. Murphy stated that his report has suggested
several options for the LPA to address this. Ms. Shamp then said that she supported
doing a finding of consistency within the LDC to make sure that they have expressed
that there be no expansion of COP.

Ms. Kay referred to the report under “on-Premises Consumption” on pg. 39, wherein
the report sounds pro-expansion, and suggested that the LPA just add “in order to best
make the findings and conclusion necessary to support the NON-permanent expansion
of COP uses only onto the gulf beaches of the Town may wish to amend the LDC to
indicate that this expansion is NOT consistent with the Plan.” She suggested just
making that statement negative rather than positive. Dr. Shockey pointed out that he,
Mr. Murphy and Ms. Dalton believe that this change would not be necessary at this
time as long as the LPA is not considering approval of the expansion.

Mr. Weimer stated that the LPA finds that the expansion of COP onto gulf beaches is
inconsistent with the Comp Plan’s vision of the future of the Town but it is not
necessary, at this time, to make a specific Comp Plan amendment. Ms. Dalton
interjected and asked what part of the beaches he is referring to, public areas or private.
Mr. Weimer clarified that it means external to people’s property, as already granted.

LPA Holiday Lunch Break at 12:19 PM

Reconvene at 1:20 PM and continue discussion of LDC 34-Article IV, Division 5
(COP): The first portion regarding expansion COP onto the gulf beaches was
concluded. This portion deals with potential modification of the Town’s LDC. Mr.
Weimer referred to section IV of the consultant’s report which summarized the issues
and some of the alternatives that are available. Dr. Shockey requested that the LPA give
staff some direction as to what kind of alternatives they would like to see in the future.
Ms. Kay asked Mr. Murphy to briefly discuss the Florida regulatory laws would be
which would affect this. Mr. Murphy stated that it starts on page 7, section 3; the time of
service is a concern in that if the Town EPA does not provide otherwise, the state does
not allow service between the hours of midnight and 7:00 AM. The Town now prohibits
service from 2:00 to 7:00 AM; however, those hours are curtailed by certain other
regulations so the LPA may wish to make that rule town-wide and let the proprietors
decide whether or not to stay open and serve later. On the next page is laid out the key
areas that are prescribed to the Town, besides the hours of business the place of the
business may be regulated, the 500 ft. regulation is already in place, and the sanitary
regulations is also addressed. Also on the page, the type of entertainment and conduct
permitted in an establishment that is licensed for COP is addressed. There is an
ordinance addressing who can show what, and when and where, etc. Restrictions are
discussed regarding persons under twenty-one and a provision for bottle clubs. There is
no use called “bottle clubs” in the LDC now so that may be something the LPA may
want to define. Mr. Murphy suggested that this is the time to address things like the
hours of operation to be fair and consistent.

Mr. Mandel stated that there are things in the report that need to be discussed, for
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= "i'riéta}f"cé, in section IV regarding noise. Mr. Mandel wanted to be sure that the LPA look
at indoor and outdoor noise. Ms. Barnes wanted to clarify a point made by Mr. Murphy.
She asked if he reported that Lee County prohibits the bottle clubs and Mr. Murphy
stated that they do, but only in the unincorporated county so they do not have
jurisdiction in the individual towns. Mr. Van Duzer asked if this is the conclusion of Mr.
Murphy’s report or will he move forward from the LPA to further address these issues.
Mr. Weimer agreed that this is the conclusion of this task for Mr. Murphy. Mr. Van
Duzer feels that he is ready to move this on because the LPA needs to clean up the
present code, in all aspects, to provide a more consistent LDC in regards to COP. Ms.
Dalton attempted to clarify by saying that one of the origins of this was when a COP
came before the LPA, the question arose “how much of these conditions need to be
standardized in the LDC and how much need to continue as a special condition or as a
condition in an individual COP?” She feels that there is still a question about to what
extent does the LPA wants to keep these in individual COPs or standardize. Mr. Van
Duzer agreed that Ms. Dalton’s point was exactly what he was referring to and that he
feels that the LDC needs to be cleaned up and make it a standard code that covers all
conditions necessary. He recommended that it move forward immediately and have any
recommendations for changes brought back to the LPA to be considered. Mr. Weimer
agreed that the recommendation is to go forward and craft all of these into a revision to
the LDC. He feels that they should come up with a list of alternatives for consideration
and he would like to put a time limit on when all of the regulations need to come into
compliance. Discussion ensued regarding the time restrictions, etc., and what the
alternatives are for changes and approval processes. Mr. Weimer inquired whether the
LPA has a budget for hiring a consultant to give further guidance in this matter. Mr. Van
Duzer summarized his opinion that he believes the LPA has accepted this report, feels it
is very complete and would like some professional guidance to move forward with it, if
that is the wish, and then let the Council decide. He feels that the LPA should
recommend that the Town manager consider getting the LPA some professional
assistance to move forward and gain clarity in the LDC and they do not want to address
the issue of consumption on the beach. (Mr. Janke joined the meeting). Mr. Weimer
told the Town manager the feeling of the LPA in needing some professional guidance
and asked for his opinion. Mr. Janke stated that he did, in fact, ask Mr. Murphy to look
at the on the beach consumption for commercial places that have liquor licenses and
asked for a summary of just that issue to take to Council first because that would bog
down the changes the LPA needs to make. He was also in agreement with separating the
two issues and getting the bigger clarification things done to make it easier for the
majority of the license holders. Mr. Weimer asked how the LPA can hire a consultant
and Mr. Janke stated that he would engage Mr. Murphy to follow through to move this
along. Mr. Van Duzer moved to accept the report and request the Town manager to go
forward to have a redraft of the LDC that combines the issues, with a consultant to give
recommendations as to the changes needed to be made to the LDC to make it more
concise. The motion was seconded by Mr. Weimer. Discussion ensued about what the
process would be as far as an ordinance or recommendation, etc.
Motion was carried 6-0, with Mr. Yerkes on an excused absence.
Discussion closed.

B. Long-term Animal Control Ordinance Revisions report (Yerkes)
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C.

Mr. Weimer stated that there was no report received by the LPA. Ms. Dalton reported on
a hearing that took place regarding this issue (opinion included in the LPA packet). She
stated that there were several areas where enforcement of the ordinance failed and in
addressing a future ordinance perhaps the Town would put in more safeguards. No one had
been notified of a hearing that day so no one attended; therefore there should be something
to provide how the process should flow and how to notify required parties. Mr. Weimer
asked Ms. Dalton to be sure that she advise Mr. Yerkes of this problem and the suggestions
as to how this be rectified in future hearings, etc.
Discussion closed.

Scheduling of LPA Meetings for Q1 and Q2 2009
Mr. Weimer moved to adopt this as the tentative calendar for 2009 (Second and Fourth

Tuesdays at

VIIL.

VIII.

IX.

XII.

10:30AM); Ms. Barnes seconded the motion. Mr. Weimer noted a personal conflict, for the
record, of Feb. 10, 2009 and asked for an excused absence. Motion was carried 6-0, with
Mr. Yerkes absent. Discussion ensued about the joint meeting with the Town Council and
the topics of discussion for the meeting. The meeting will take place on January 13, 2009 at
9:00 AM to 12:00 PM, with the regular LPA meeting to follow at 1:00 PM.

ADJOURNAS LPA; CONVENE AS HPB

Mr. Van Duzer moved to adjourn as the LPA and convene as the HPB. Mr. Weimer called
the meeting to order at 2:22 PM for Ms. Shamp, who was excused. There was a meeting
with the HAC to finalize details on six properties for historic plaques and the first draft of a
proposed brochure was reviewed. Dr. Shockey stated that some of the property owners have
completed the paperwork for the plaques and he learned that there is available funding for
this project. This is now awaiting Town Council approval. Ms. Barnes reported on the
election of officers, with the Roxy Smith as the chair and “AJ” as the vice chair. Mr. Van
Duzer moved to adjourn as the HPB and reconvene as the LPA; seconded by Ms. Kay. The
motion was carried 5-0, with Mr. Yerkes and Ms. Shamp absent. Adjourned at 2:26 PM.

ADJOURNAS HPB; RECONVENE AS LPA
Reconvened at 2:26 PM

LPA MEMBER ITEMS AND REPORTS

Mr. Van Duzer has nothing to report. Ms. Barnes had nothing to report. Mr. Mandel
thanked Ms. Shamp for lovely decorations and suggested they become permanent. Ms. Kay
had nothing to report. Mr. Weimer had nothing.

LPA ATTORNEY ITEMS
Ms. Dalton had no report but wished all a happy and safe holiday.

COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Dr. Shockey said he had nothing until the Action List.

LPAACTION ITEMS LIST REVIEW

Fertilizer ordinance-Dec. 15", final hearing
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Lani Kai appeal-Jan. 15, 2009 at 9:00 AM
Right-of-Way Jan. 15, 2009

135 Gulfview (after the petition to vacate matter)
Resolution 34-219-TBD; Ms. Kay

Future Work Activities:

Workshop with the Town Council

Commercial rights-of-way

LDC Section 613, 614 and 10-255

LDC Section 34-219; Ms. Kay

LDC Section 34-20-22; Mr. Mandel and Ms. Barnes-Jan. 27, 2009

Animal Control-Jan. 13, 2009; Administrative meeting

LDC Section 34-12-61-Feb. 10, 2009

Policies and Procedures Manual regarding CIP Liaison-Mr. Weimer; Jan. 27, 2009

XIII. PUBLIC COMMENT

Mr. Lee Melsek of the Ft. Myers Beach Civic Association. He was interested in the COP
onto the beaches issue and was there to listen and voice the opinion of the Civic
Association, saying that they are adamantly opposed to extending drinking onto the beaches.
He commented that he and the Civic Association are thrilled that the L.PA seems to have the
same opinion and commended them for taking that position. He also brought up the noise
ordinance and how it goes along with the alcohol issue and asked the L.PA to also consider
the residents and not just the businesses when reviewing those ordinances. Lastly, Mr.
Melsek talked about the historic properties and asked that the LPA and the HPB also
remember the historical points on the island and what these places mean to the community.
He asked that the Town consider perhaps appointing a location to move all of the truly
historic sites, etc. rather than demolish them in the future.

XIV. ADJOURNMENT

Mr. Van Duzer moved to adjourn; seconded by Mr. Mandel. Motion carried 5-0. Meeting
adjourned at 2:56 PM.

Adopted With/Without Changes. Motion by
(Date)

Vote:

Dennis Weimer, LPA Chair
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II.

III.

Iv.

MINUTES
FORT MYERS BEACH
Local Planning Agency Meeting

Town Hall — Council Chambers
2523 Estero Boulevard
Fort Myers Beach, FL 33931

Tuesday, April 28, 2009

CALL TO ORDER

Meeting was called to order at 10:37 AM by Mr. Mandel, Vice Chair, in absence of Chair
Dennis Weimer. Five members present:

Rochelle Kay

Alan Mandel

Bill Van Duzer

Joanne Shamp

Joe Yerkes

Evie Barnes-absent for family emergency
Dennis Weimer-absent with excuse

Staff present: LPA Attorney Ann Dalton; Community Development Director Dr. Frank
Shockey.

PLEDGE OF ALLEGIANCE
INVOCATION-Mr. Van Duzer
MINUTES
Motion by Ms. Shamp to adopt the minutes as recorded;
Second: Mr. Van Duzer
Vote: 5-0
Off Agenda note: Mr. Mandel commented that there was a question by the Town
Manager whether the LPA wished to start its meetings earlier and said it is possible to do
so since the Town Manager offered to move the staff meetings to another time; he polled
the members and all agreed to keep LPA meetings at 10:30 AM.
TOWN CAPITAL IMPROVEMENT PROGRAM (CIP) ITEMS
Ms. Shamp reported that she did have a meeting with Mr. Janke on April 23,

2009, and referred to the report in the packets. She said there is an updated CIP
element table, a 5 year plan. She summarized the budget issues and the pending
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projects needing attention, adding that there is just not enough funding to address
all of these. She said that there was much conversation regarding ways to provide
funding, including special assessments, increased ad valorem taxes etc. She
referred to the earlier discussions about a workshop on May 12 and Mr. Janke
suggested that Dr. Shockey, Evelyn Wickes and Jack Green be involved and dates
are being worked out for that.

She also said that the CIP nomination form previously presented to the LPA has
been put into the Town Manager’s directive as standard operating procedures for
staff, and that there is no need to codify that. The North Estero Blvd. project will
go to bid in 30-60 days and the Estero Blvd. Right-of-Way Surveying mapping
completion is still about a year out. The Town did negotiate a settlement with Lee
County to receive gas tax revenues that had been held in reserve by the county, in
the amount of $1.6 million, which is restricted to only be used for certain things.
There was discussion about the date for the proposed workshop.

In addition, Dr. Shockey and Ms. Dalton commented about the state and other
governmental agency mandates for CIP improvements and how that will
determine what must be done in terms of planning, regardless of funding. More
discussion ensued about proposed possible projects, etc. Mr. Mandel asked that
Ms. Shamp follow u}g and get back to staff for the meeting to take place from 2-
4:00 PM on May 26",

V1. PUBLIC HEARING

A. DCI2006-0001 and DCI 2006-0002-White Sands, Captiva Villas and Bayside
CPD Zoning Amendments

Mr. Mandel polled the members for any ex-parte communications: Mr. Van Duzer
said he received a phone call but has not arranged a meeting yet; no other
communications.

Ms. Dalton swore in possible witnesses. Peggy Scarpetti addressed the meeting,
representing Bill Waichulis on behalf of the applicant, to ask for a continuance. Dr.
Shockey added that he had a letter from the applicant, as well, requesting the hearing
be continued to the next meeting, which would be May 12"

Mr. Mandel called for a motion to continue to the May 12 meeting at 10:30 AM.

Ms. Kay moved to grant the continuance;
Mr. Van Duzer seconded.
Vote: 5-0

VII. ADMINISTRATIVE AGENDA

A. Discussion of LDC Amendment Language for Alcoholic Beverages and for
Sexually Oriented Businesses (LDC Chpt. 34, Article I'V, Div. 3 and 5)
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Mostly, this is a review of the work Mr. Murphy has been doing on these items
and Mr. Mandel opined that there could be some preliminary editing today but
that the items should come back in June when all members are present, and then
schedule a public hearing, likely in July.

Mr. Murphy addressed the meeting, saying that they are back now with what was
discussed in February, regarding an initial review of the alcoholic beverage
ordinances and then expanded to include SO businesses.

Mr. Murphy referred to the first item, under section A, is a discussion of the LDC
amendment language for SO businesses and alcoholic beverages. He continued to
refer to the packet information and the stand-alone SO ordinance revisions, which
have been proposed to conform to constitutionality. He also pointed out that some
of the proposed language in the liquor license restriction ordinance is the same as
the language in the LDC and that the reason for keeping the “stand alone”
ordinances is because of the enforcement issues; Code Enforcement deals with the
LDC whereas the Sheriff’s office can also enforce other ordinances. Another item
for discussion in this packet is the open container ordinance and the noise
ordinance. Mr. Murphy suggested review of the proposals, page by page and
began with items he has highlighted, beginning with page 1 of 26, revisions to the
table of contents. Several errors were pointed out and will be changed, these were
all mostly typing errors but Mr. Yerkes asked if they would be actually discussing
the content and the revisions. He asked if there are any SO businesses on the
beach and Dr. Shockey stated that he didn’t think so. Mr. Yerkes asked if the
Town really wants this type of business and/or needs the ordinance, but Mr.
Murphy stated that the courts have deemed this protected speech and therefore
restricting this by banning it completely would be considered unconstitutional.
Mr. Yerkes pointed out that the ordinance already prohibits it by virtue of the
language and the consensus was that it is probably illegal to make these
businesses absolutely impossible. His main concern is not creating an illegal
document. Discussion ensued regarding the legality of this ordinance and these
businesses. Most of the discussion involved the distance in the ordinance for the
SO businesses to be established in the Town, currently requiring the proposed
location to be 1000 feet from certain other uses including dwellings, or changing
this distance to a larger or smaller distance such as 500 feet or 2000 feet.

On pg. 6 of 26 in the definition section, Mr. Murphy noted the definition of “night
club” and that the LPA hadn’t recommended that additional use. Mr. Murphy
continued to point out certain edits in the draft including pg. 9, the revision of the
service hours and the consumption on premises hours to reflect what the LPA had
suggested to Town Council. Ms. Shamp was concerned about this point and
wanted to be on record as feeling that restricting the hours of service, or “last
call,” for the bars to 11:30 PM, was not a good idea and would seem to keep some
business from the beach. She feels strongly that the younger people and people
coming to the beach for vacation are not ready to leave an establishment,
especially with entertainment, that early in the night. She agrees that enforcement
and the noise issues are always concerns but this type of restriction will send
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nightlife business away from the beach. She would like to see midnight on
weekdays and at least 1:00 AM on weekends.

Mr. Yerkes agreed that this is bad for businesses but that there are too many
establishments that are close to residences and they disturb the residents. He also
pointed out that it is too difficult to draw boundaries in location regarding the time
limits and who can continue to serve, depending on where they are on the beach.
Ms. Kay agreed with Mr. Yerkes in that there needs to be a cut-off time for the
sake of the residents, especially in view of the image of the beach as being a
family place. More discussion ensued about times and hours for sale, service and
consumption. Mr. Van Duzer suggested abolishing the restrictions on sales and
service and simply mandate a closing time, not consuming alcohol after a certain
time. More discussion ensued about the difficulties if businesses sell and serve
right up until closing time.

The next item reviewed pertained to a 50 guest unit hotel, as opposed to a 100 unit
one, and this was drafted with options for the LPA’s further review. Mr. Yerkes
was still not satisfied with the 50 units and wanted to see a smaller number so as
not to exclude smaller operations; the amount now is 100 units to have an
alcoholic beverage establishment under the same roof. Mr. Murphy explained this
item and there was some discussion.

Pg. 17 of 26 was the discussion about bottle clubs and the LPA recommendation
(not allowing bottle clubs) was added for Town Council. Pg. 18 deals with the
discussion of open containers, and continues to the subject of license for service
on boats. There was discussion about hours and distance from the beach
regarding serving alcohol or consuming alcohol. Mr. Yerkes read the options for
the language for the section on boats and stated that these requirements are not
reasonable for the boats that now exist as “bona fide restaurants.” Other options
were further discussed. Mr. Yerkes was adamant that there should be minimal
regulation, requiring some food served on the boats but not being too restrictive
because smaller boats could not possibly qualify as restaurants under the
regulations. Ms. Shamp stated that the presence of the regulation and the lack of
enforcement should not preclude the LPA’s responsibility to protect the public
from irresponsible boating. Discussion ensued about charter licenses, boats and
alcoholic beverage service on boats.

Mr. Murphy proposed: adding an additional option that would be “Option 1,” and
have it read “have the minimum restaurant facilities accommodation and seating
capacity required for a restaurant,” the current “option 2” could become “option
2” and stay as it is, which would be a bona fide restaurant, and then get into the
percentages. Percentages could be eliminated altogether, there could then be just
the two options and the LPA can recommend the option that didn’t have the “bona
fide” language in it.

Pg. 20 deals with outdoor seating and the process for application. The LPA could
consider an option for administrative approval of outdoor seating in some
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circumstances. Ms. Shamp asked for a clarification of outdoor seating. Pg. 21,
Ms. Shamp asked about #8 in “Application,” where it reads “parking plan drawn
to scale indicating individual parking spaces” and asked if it should include
handicapped access spaces.

Mr. Yerkes had a concern about a section about restaurant permitting and the need
to supply a menu as a part of the process. It was suggested that the word “sample”
at least be added so that there is no question that restaurants have the option to
change their menus as long as they continue to comply.

Pg. 22 of 26 deals with revocation of licenses, new language and handling of new
and re-licensing. Consensus was that licenses should be attached to the property
and not the operator.

Next section deals with noise and this also goes with the noise ordinance being
reviewed also. Mr. Van Duzer feels that 9:00 PM is too early, in general to require
the end of outdoor entertainment. Some discussion about this took place and most
agreed that 9:00 PM is too early. This will be changed to 10:00 PM.

Lastly, the section regarding members of the Armed Forces under age 21 to be on
licensed premises; this will stay.

LUNCH BREAK
Reconvene
1. Discussion of Sexually Oriented (SO) Business Ordinance language

Mr. Murphy continued that the previous ordinance was 96-04 and this has been
expanded to include obscenity, public nudity and SO businesses, to combine 96-
03 and 96-04, to eliminate redundancy. In addition there have been several
“whereas” clauses not previously included, and have added some “purpose, intent
and findings” in Section 4. Basically, the intent is not to regulate things in a way
contrary to the protection of the First Amendment and to eliminate anything that
may be regulated by the DBPR, with regard to message. Mr. Murphy noted that a
CD is available to LPA members with all the studies, etc. that pertain to this
matter. Ms. Dalton recommended that all members review the studies in order to
make appropriate findings.

Mr. Murphy referred to more findings on pg. 4 of 30, the model ordinance
provided by the Community Defense Organization. He pointed out specific
findings which need further direction from the LPA and there was discussion
about the studies and findings. Ms. Shamp pointed out specific definitions and
other items dealing with SO activities and establishments, including “obliquely
covered buttocks.” There was more discussion about this.
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Pg. 11 of 30 discusses criminal activity and RICO regulations as included in the
state statute. Also noted was the “forgiveness” period involved in penalty. Mr.
Murphy discussed Sec. 24, onto pg. 12, which has a highlighted area which is the
wording in the current ordinance. He said this language is the most restrictive of
any he has found for the subject and feels that the general language is sufficient.
There was more discussion regarding SO businesses, pornography and like
problems as well as the licensing and permitting dealing with those.

Mr. Murphy continued to go through the highlighted items in the report, provided
to LPA members, to point out areas that need more direction from the LPA. Pg.
26 of 30 spells out the hours of operation, which has not been decided yet.

Mr. Mandel reminded the members that they should review and think about this
draft, noting questions, etc. before July 14™ or have them ready for that day,
which should be the final review. Ms. Dalton pointed out that these issues have
serious First Amendment ties and asked the LPA if they want her to perform an in-
depth legal review before continuing. There was discussion about the direction of
this draft and need for legal review. Members discussed when it would be ready
for public hearing, etc, and when the attorney should spend time on the legal
aspects.

Ms. Dalton attempted to clarify for the LPA: In order to restrict SO businesses,
there must be certain findings of fact regarding why the Town cares about these
restrictions, and to make those findings, there must be some fact on which they
are based. The studies, included on the CD for LPA members, contain some
factual information that they could use as a basis for those findings; if there is a
recommendation of passage from the LPA to the Council, it must be based on
their certifying that they have all reviewed these studies.

Mr. Mandel proposed that the LPA postpone discussion of the matter until all
members are present and have had the opportunity to review the CD, on July 14,
making a determination then. There was discussion about the urgency of bringing
this to finalization now or postponing decisions until there can be more
investigation by the LPA.

Mr. Van Duzer requested that the LPA now go back over the draft to record
comments. He referred to pg. 4 and the highlighted items #7-14 and
recommended that they be removed; Ms. Dalton suggested that they just be
updated to include more recent information and all agreed. Much discussion
ensued about the material being outdated. There was more review of the
highlighted areas and more suggestions were made and discussed. Pg. 11-
Forgiveness period, was to remain. Pg. 12- suggestion to take out highlighted
area; all agreed to take this out. Pg. 13-highlighted area to be removed, all agreed
it will be included in this ordinance but not repeated in the LDC. Pg. 14-
regarding fingerprints, this should stay. Pg. 16-the area of “peep-show” booths,
this should stay at 150 ft. Pg. 17, temporary license-consensus is that there be no
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temporary license. Pg. 18-this language will be stricken. Pg. 19-fees, this area
needs to be defined to state if there should be both investigation costs and a fee;
Ms. Dalton suggested that this be changed by resolution. There was discussion
ab?hut the fees and process. Some options were put in place for discussion on July
147,

On pg. 21-22 language will be incorporated into the alcoholic beverage ordinance.
Pg. 24-size of 150 ft. stays the same. Pg. 26-hours for “last call,” will stay for
NOW.

2. Discussion of Liquor License Restriction language

Highlighted is the section on “hours for sales and service,” as follows: “the sales
and service of alcoholic beverages on any licensed premises of an alcoholic
beverage establishment is prohibited between the following hours...” will stay the
same. Mr. Murphy noted the elimination of the words “non-commercial” in the
definition of school. He also noted the change in the definition of alcoholic
beverage from the original ordinance language. Ms. Shamp was concerned about
the expansion of alcohol service onto the beach and the LPA was still not clear
about who can have alcoholic beverages on the beach. Mr. Murphy explained that
the places that currently have alcoholic service down to the beach would become
non-conforming. He said that “the open containers, in regards to a licensed
premises, is only the private property; going back and forth along the beach of
families and children, is on the public property.” Ms. Shamp stated that there is a
huge difference about how the beach is defined, being open to the public and there
is too much ambiguity in the boundaries. There was much discussion about this

~ subject, including beach re-nourishment easements and defining “beach,” “public
beach,” etc. Mr. Mandel asked if Ms. Dalton can have a legal opinion about the
inconsistencies in the rights of businesses in serving alcoholic beverages on the
beach, for July 14,

B. Discussion of Open Alcoholic Beverages-“Open Container” Ordinance
This is similar to the current ordinance, with definitions updated and defined.

C. Discussion of Revisions to Noise Ordinance
Mr. Murphy referred to articles and a proposed noise ordinance in the packets.
The definitions have been simplified and decibels and distances were explained.
Mr. Van Duzer stated that before he agrees to go on with this, he would like to see
a demonstration to understand the levels and distances, etc. Mr. Mandel requested
that the Sheriff be present with a decibel meter to demonstrate the noise levels
outside. After much discussion regarding this, all members agreed that they do
nothing with the noise ordinance issue until they have clear direction from
Council.

At this point, Mr. Murphy will make changes to the other ordinance drafts as

directed by LPA and Ms. Dalton will prepare a legal review of the items and
proposed changes that may be constitutional issues. Long discussion ensued
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regarding the expense of a legal review and the budgeting concerns. It was
decided that Ms. Dalton should go forward with getting the necessary approval
for the expenditure for the legal review.

Motion by Mr. Van Duzer to adjourn as the LPA and reconvene as the HPB
Second by Mr. Yerkes
Vote: 5-0

VIII. ADJOURN AS LPA; RECONVENE AS HPB

Ms. Shamp called the meeting of the HPB to order at 3:27 PM, five members
present with Ms. Barnes and Mr. Weimer absent.

Report from the “historic vistas” ad hoc committee and Ms. Kay reported. She
said that they did discuss the historic vistas, again stating what she saw on her trip
to Boulder, CO and her idea to present some photos and information to the HPB
about those things.

Ms. Shamp reported that the HAC did decide to concentrate on the Old San
Carlos Blvd. as the initial site of a vista.

Follow up from the April 14™ meeting when the HPB asked for Ms. Shamp to
inquire about the National Register of Historic Places and she presented a report
(in packets) based on her findings. She reported that there is $10,000.00
remaining in the budget and Dr. Shockey is charged with the administering the
LPA budget. The Mound House and Seven Seas would be the best locations and
the best method would be extending the current consultant’s contract. Ms. Shamp
said that Ms. Schober said that there is a concern in the historic element of the
Comp Plan, pg. 13-6 and 13-7, in a reference to a survey that did not include any
of the Town’s historic structures as “eligible”. More recent research indicates that
this may not be the case now. Now Dr. Shockey would need to authorize Ms.
Schober to determine how much the architectural firm contract extension would
cost.

There was a consensus to ask Dr. Shockey to do this. No further discussion.

Mr. Van Duzer moved to adjourn as HPB and reconvene as the LPA
Second by Mr. Yerkes;

Vote: 5-0

IX. ADJOURN AS HPB; RECONVENE AS LPA

X. LPA MEMBER ITEMS AND REPORTS
Nothing to report.

XI. LPA ATTORNEY ITEMS
Nothing to report.
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XII. COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Nothing to report.

XIII. LPA ACTIONITEMS
Resolutions to Town Council
- Snug Harbor-May 4, 2009
Gulfview-TBD
Vacation Ordinance-May 4, 2009
Historic Plaque Program-TBD

Continued Hearings
e The Cottage-June 23, 2009
e Pink Shell-May 12, 2009

Future Work Activities
e Commercial Rights-of~-Way-Mr. Van Duzer May 12, 2009
Storm Water-TBD
Seasonal Parking-July 14, 2009
Animal Control-June 9, 2009
Alcoholic Beverages-July 14, 2009
Parcelization-TBD
Future Review of SO Ordinance-July 14, 2009
Noise Ordinance-eliminated; TBD
Kiosk Project-June 9, 2009
National Registry-TBD

XIV. PUBLIC COMMENT
No further comments.

Motion to adjourn by Mr. Van Duzer;
Second by Ms. Kay
Vote: 5-0.

XV. ADJOURNMENT
Adjourned at 3:45 PM.

Next meeting May 12, 2009 10:30 AM.

Adopted with/without changes. Motion by
(DATE)

Vote:

Dennis Weimer, LPA Chair

e FEnd of document
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FORT MYERS BEACH LAND DEVELOPMENT CODE

DIVISION 1. GENERALLY

CHAPTER 34
ZONING DISTRICTS,
DESIGN STANDARDS,

AND NONCONFORMITIES

Sec. 34-1269. Nudity, specified sexual activities,
and exposure of specified anatomical
areas prohibitted.

See. 34-1270. Sale of food prerequisite to
consumption on the premises of
alcoholic beverages for bona fide
restaurants and certain other
alcoholic beverage establishments.

Sec, 34-1271. Ratio of alcoholic beverage to food
sales; gorss revenues, record keeping

and reporting.
Sec. 34-1272. Package sitores.

Division 3. Sexually-oriented Businesses
Sec. 34-1201. Applicability of division.
Sec. 34-1202. Definitions.
Sec. 34-1203. Purpose of division.
Sec. 34-1204. Prohibited locations.
Secs. 34-1205—-34-1230. Reserved.

Division 4. Aircraft
Secs. 34-1231. Use of engine-propelled aircraft.
Secs. 34-1232--34-1260. Reserved.

Division 5. Alcoholic Beverages

Subdivision I Generally

Sec. 34-1261. DefinttionsPurpose and intent.

Sec. 34-1262. Comptiarcewithapplicable
regututionsDefinitions.

Subdivision II. Hours of Business

Sec. 34-1263. Scteforoffpremises
consamptionHours of business
during which sales or service,
consumption, and occupancy are
prohibited,

Subdivision II1. Location

Sec. 34-1264. Sede-or-servicefor-on=premises
consumptiondlcoholic beverage

establishments: prohibited locations;

measuring distances: exceptions.
Sec. 34-1263. Bottle clubs.

Sec. 34-1266. Consumption, possession in public
areas.

Sec. 34-1267. Alcoholic beverage establishments:

prohibited locations: measuring
distances; exceptions.

Subdivision IV, Entertainment and Conduct
Sec, 34-1268. Hours music or disturbing noises

prohibited.
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Sec. 34-1273. Permitting intoxicated persons to
loiter about premises.

Sec. 34-1274. Serving of set-ups. efc., by vendors
not licensed to sell for consumption

on the premises.

See, 34-1275. Use of licensed premises for criminal
pUrposes.

Subdivision V.General Health, Safety, and Welfare.

Sec. 34-1276. Adeguate and sanifary equipment.
compliance with applicable
regulations.

Subdivision VI. Patron Age Restrictions

Sec. 34-1277. Patron age restrictions.

Subdivision VII, Enforcement and Penalties

Sec. 34-1278. Enforcement and penalties.

Secs. 34-12651279--34-1290. Reserved.

DIVISION 3.

SEXUALLY-ORIENTED BUSINESSES

Sec. 34-1201. Applicability of division,

This division shall apply to all sexually-oriented
businesses (as defined in the Fort Myers Beach
Obscenity. Public Nudity, and Sexually Oriented
Businesses Regulation Ordinance, Ord. .

Sec. 34-1202, Definitions.

Sexually-oriented business means a sexually-
oriented business as defined in the Fort Myers Beach
Obscenity, Public Nudity, and Sexually Oriented
Businesses Regulation Ordinance, Ord.
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Sec. 34-1203. Purpose of division.

The purpose of this division is to provide
reasonable regulations to promote the health, safety,
morals, and general welfare of the citizens of the
town, and to establish reasonable an uniform
regulations to prevent the deleterious location and

conceniration of sexually-oriented businesses within
the town and alleviate the adverse effects of

sexually-oriented businesses on adjacent and nearby
uses of land._The provisions of this division have
neither the purpose nor effect of imposing a
limitation or restriction on the content of any

communicative materials, including sexually-
oriented materials. It is neither the intent nor effect

of this division to restrict or deny access by adults to

(b) A person commits a violation of this code if

the person operates or causes to be operated a

sexually-oriented business within 1.000 feet of the
prohibiting uses provided by this division.

(¢) For the purposes of this section, measurement
must be made in a straight line. without regard to the
intervening structures or objects from the nearest
point on the property line of the premises where the
sexually-oriented business is conducted or proposed
to the nearest property or district boundary line of
the premises of a prohibiting use provided by this
division. Presence of a municipal. county. or other
political subdivision boundary is irrelevant for
purposes of calculating and applying the distance
reguitements of the division.

sexually-oriented materials protected by the First
Amendment, or to deny access by the distributors

and exhibitors of sexually-oriented entertainment to
their intended market. It is neither the intent nor

effect of this division 1o condone or legitimize the
distribution of obscene material,

Sec. 34-1204. Prohibited locations.

(2) Nouseof land-for-purposes-Sexually-
oriented businesses governed-by-thisdiviston
shalimust not be Jocated closer than 1,000 feet,

measured on a straight horizontal line-to from the

closest point on the perimeter boundary of the
parcel of land on which the business is located to;
from:

(1) The closest waltpoint on the perimeter
boundary of parcle of land of any
buildingpremises containing a similar use; or

(2) The closest point onAany zoning district

boundary line whichof a zoning district that
allows residential uses; or

(3) The closest point on the perimeter boundary
line of the parcel of land on whichAany
alcoholic beverage establishment. hotel,
motel, restaurant, school (noncommercial or
operated as a business), day care center
(child), park, playground, place of worship,
religious facility, public recreation facility, or
cultural facility is located: or

(4) The closest point on the perimeter boundary
line of the parcel of land on which any

membership organization, personal services.
recreational facilities. retail store, or

temporary use oriented primarily toward
children or families is located.
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2009. but in v1olat10n of any provision of this

division is a non-conforming use. Such
nonconforming use may continue for a period not o
exceed one (1) vear from the effective date of this
division, unless sooner terminated for any reason or
voluntarily discontinued for a period of 30 days or
more. Such nonconforming use must not be
increased, enlarged. extended, or altered except that
the use may be changed to a conforming use. If two
(2) or more sexually-oriented businesses are within
1.000 feet of each other and otherwise in a
permissible location. the sexually-oriented business
that was first lawfully established and continually
operated at a particular location is the conforming
use and the later established business(es) (is)(are)
nonconforming,

(d) A sexually-oriented business lawfully
operating as a conforming use is not rendered a

nonconforming use by the location, subsequent io
the grant or renewal of the sexually-oriented

business license. or a use listed in subsection (b) of
this section within 1.000 feet of the sexually-
oriented business. This provision applies only to the

 renewal of a valid license, and does not apply when

an application for a license is submitted after a
license has expired or been revoked.

Secs. 34-1205--34-1230. Reserved.

DIVISION 4.

AIRCRAFT
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Sec. 34-1231. [No changes].
Sees. 34-1232--34-1260. Reserved.

[The remainder of this page intentionally left
blank].
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;  Alcoholic Beverages ' ,

DIVISION 5.
ALCOHOLIC BEVERAGES

Subdivision 1. Generally

Sec. 34-1261, PefinitionsPurpose and intent.

It is the purpose and intent of this subdivision to
establish provisions for hours of operation, location
of places of business, sanitary regulations. the type

of entertainment and conduct permitted. patron age
restrictions. provisions for enforcement. penalties

for violations, and procedures for the town to follow

with regard to alcoholic beverages in commercial
establishments. The procedures established by this
division, in furtherance of § 34-1 of this code, are
designed to promote and protect the general health,
safety, and welfare of the public, and to treat all
regulated establishments in a non-discriminatory

manner consistent with the manner of treatment of
any other lawful business transacted in the town.

Sec. 34-1262. Compliance-withapplicable
regulationsDefinitions.

For purposes of this division and when referred to
elsewhere in this chapter, the following phrases.
terms or words have the following meaning, except
where the context clearlyindicates a different
meaning:

Alcoholic beverage meaus distilled spirits and all
beverages containing one-half (1/2) of one percent

{1%) or more alcohol by volume. This definition is
intended to accord with the definition in the

Beverage Law.

Alcoholic beverage establishiment means any

establishment within the municipal limits of the
town that meets ali local zoning requirements,
possesses all municipal and county permits required
by law. and is currently licensed by the division of
alcoholic beverages and tobacco for the sales or
service of alcoholic beverages for consumption off

the licensed premises. on the licensed premises. or
both,

Bar means an operation the primary activity of

which is the sales or service of alcoholic beverages
for consumption on the premises.

Beach means the Jand between the mean high and
mean low water lines owned by the State of Florida
and the zone of unconsolidated sand extending
landward from the mean high water line to the place
where there is a marked change in material or
physiographic form or the line of permanent
vegetation, usually the effective limit of storm
waves: including any beach areas owned by the
town or Lee County. and any beach area that has

arisen upon if a right of customarv use by the public
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, Alcoholic Beverages o L

or a public easement, prescriptive or otherwise: and

the foreshore of tidal navigable waters.

Beer means all brewed beverages, including malt

beverages, containing malt. This definition is
intended to accord with the definition in the

Beverage Law.

Beverage Law means chapters 561 through 565.

Container means any bottle, can, cup. glass, or
other receptacle.

Customer service areq means the area of an

establishment available for food or beverage service
or consumption. or both, calculated by measuring all
areas, including any approved outdoor seating area,

covered by customer tables and counter surfaces and
alj floor area within five (5) feet of the edee of said

567, and 568 of the Florida Statutes.

Bottle club means a commercial establishment
operated for a profit, whether or not a profit is
actually made, wherein patrons consume alcoholic

beverages that are brought onto the premises and
not sold or supplied to the patrons by the
establishment, whether the patrons bring in and
maintain custody of their own alcoholic beverages
or surrender custody to the establishment for
dispersing on the licensed premises, and which is
Iocated in a building or other enclosed permanent
structure. This definition does not apply to sporting
facilities where events sanctioned by nationally
recognized regulatory athletic or sports associations
are held. bona fide restaurants licensed by the
division of hotels and restaurants of the department
of business and professional regulation whose
primary business is the service of full course meals,
or hotels and motels licensed by the division of
hotels and restaurants of the department of business
and professional regulation.  This definition is
intended to accord with the definition in the

Beverage Law.

Cocktail bar means an alcoholic beverage
establishment licensed by the state for, and engaged
primarily in, sales or service of alcoholic beverases

tables and counter surfaces. measured in all

directions where customer mobility is provided,

Areas between tables or counters that overtap in
measurement with another table or counter must

only be included in the calculation once.

Employee means a person who works or performs

in an alcoholic beverage establishment, irrespective
of whether the person is the owner, manager, or
operator of said establishment: is paid a salary or
wage by the owner. manager, or operator of said
establishment, or accepts gratuities or splits
gratuities with the owner. manager., or operator of
said establishment.

Expansion means the spatial enlargement of
premises, the expansion of an alcoholic beverage
establishment approved and licensed for the sales or
service of beer and/or wine to include tiquor sales or
service. and the expansion to a nightclub use from
another alcoholic beverage establishment.

Floor area, gross means the sum of the floor

areas of all floors of a building or structure,
measured from the face of exterior walls, or from the

centerline of a wall separating a shared building

wall, including any outdoor or patio area approved

for use as customer service area.

under the Beverage Law for consumption on the
premises during the hours of operation not
prohibited by this division.

Consumption off the premises means
consumption of alcoholic beverages at a place
different from the licensed premises where
purchased.

Consumption on the premises means

consumption of alcoholic beverages upon the
premises where purchased.
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Full course meals means food items available on

a menu that inciude soups, salads. side orders,
entrées, non-alcoholic beverages, and desserts.

Hotel bar means a bar operated in connection
with any hotel/motel or multiple-family building
with more than 100 units. operated by the same
owner or management, licensed by the state as an
alcoholic beverage establishment under the
Beverage Law for consumption on the premises

during the hours of operation of the hotel business
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‘ Alcoholic Beverages ' '

and hours of business not prohibited by this
division.

Hours of operation means the posted hours that
an establishment is open to the public for business

establishment for sales or service of alcoholic

beverages under the Beverage Law for consumption
on the premises during the hours of operation of the

membership organization and hours of business not
prohibited by this division.

within the limitations on hours of business
established by this division.

Independent contractor means any person who,

pursuant to a formal, informal, written, or verbal
agreement, works, performs, or dances in an
alcoholic beverage establishment.

Licensed premises means not only rooms where

alcoholic beverages are stored or sold by the
licensee. but also all other rooms in the building
which are so closely connected therewith as to admit
free passage from rooms where alcoholic beverages

are stored or sold by the licensee to other rooms
over which the licensee has some dominion or
control and also includes all of the area embraced
within the sketch appearing on or attached to the
application for the license involved and designated
as such on said sketch, in addition to that area
included or designated by general law. _This
definition is intended to accord with the definition
in the Beverage Law.

Licensee means a legal or business entitv. person,

or persons that hold a license issued by the division

of alcoholic beverages and tobacco of the
department of business and professional regulation

and meet the qualifications of § 561.15 of the

Florida Statutes. This definition is intended to
accord with the definition in the Beverage Law.

Liguor means distilled spirits. spirituous liquors,
spiritnous beverages. or distitled spirituous
beverages containing the substance known as ethyl

alcohol, ethanol. or spirits of wine in any form,
including all dilutions and mixtures thereof from

whatever source bv whatever process produced.
This definition is intended to accord with the
definition in the Beverage Law,

Membership erganization means an organization
operating with formal membership requirements

with the intent to pursue common goals or activities
and licensed by the state as an alcoholic beverace

Page 6 of 26

Nudity is defined in the Fort Myers Beach
Obscenity. Public Nudity, and Sexgally Oriented

Businesses Regulation Ordinance. £¥

Open container means any container of alcoholic

beverage that has been opened, has its seal broken.

had its contents partially removed. or from which

consumption is capable nyimedis

Operation means the sales or service of alcoholic
beverages in the normal course of business.

Operator means the person or entity. or
combination of persons and entities, operating an
alcoholic beverage establishment on licensed
premises who either holds or has applied fora

license to sell or serve alcoholic beverages from the
premises.

Qutdoor seating area means a specifically
delineated area within the licensed premises. not
enclosed by a structure and which may or may not
be roofed. and approved by a town permit for dining
and consumption on the premises as a commercijal

accessory use to any alcoholic beverage
establishment, '
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Alcoholic Beverages

Owner means any person having a legal or
equitable interest in property.

Package goods means any container of alecholic
beverages.

Package store means an alcoholic beverage
establishment licensed by the state where alcoholic
beverages and package goods are sold, during hours
of operation and during hours of business not
prohibited by this divison, only in sealed containers

(a)_is engaged primarily in the service of food and

non-alcoholic beverages, where the sales or service of

alcoholic beverages is incidental to the sale and
service of food and non-alcoholic beverages; and

(b)_meets all local zoning requirements, and

possesses all municipal and county permits required
by law; and

(c) is currently and lawfully licensed by the

division of hotels and restaurants of the department of
business and professional regulation: and :

for consumption off the premises.
Parcel of land means real property capable of

being described with such definiteness that its
location and boundaries may be established. that is
designated by its owner or developer as land to be
used or developed as a unified whole, or that has
been used as a unified whole.

Permit means an official document or certificate

required or issued by the town authorizing
performance of a specified activity.

Person means any individual, association,

corporation, estate, firm. limited partnership,
partnership. trust., or other legal entity.

Public area means an area open to the public,

including any auditorium, beach, bridge, building,

canal, causeway. dock. lake. lagoon, marina,
museum. open space, park, parkway. pier,

playground, pool, preserve, range, recreational
facility and/or field, roadway, semi-public parkin.
lot, sidewalk, stream, waterway. and abutting lands
and adjacent littoral waters, and all rights-of-way
and public service facilities located on grounds.
buildings, and structures that are under the
jurisdiction, control. and administration of the town.
special district, county. state, or federal government,
within the municipal limits of the town.

Restaurant means an establishment engaged
primarily in the sales or service of food and

beverages in a readv to consume state,

Restaurant, bona fide means a restaurant that is
also an alcoholic beverage establishment that:
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{d) offers and serves full course meals with full

kitchen facilities and food preparation staff capable of

preparing and serving full course meals continuously
during all hours of operation; and

(e) has a customer service area consisting of tables
and chairs, or customer counters, and kitchen
facilities, restroom facilities, pantries, and storage
room(s) that, aggregated together, comprise no Jess
than 75 percent of the gross floor area. and that are

adequate to accommodate the service of full course
meals: and

(f) has a sufficient total number of seats or chairs
at tables, counters. and bars within the customer
service area to accommodate the full occupant load as
determined by the town in accordance with the
provisions of the Florida Building Code and the

Florida Fire Code or successor codes.

This definition is intended to accord with the
definition in the Beverase Law.

Restaurant bar means a bar operated in direct
connection with a bona fide restaurant and by the
same owner or management, licensed by the state for
sales or service of alcoholic beverages under the
Beverage Law for consumption on the premises

during the hours of operation and hours of business
not prohibited by this division.

Revenue, gross means all money and other

consideration received by or paid to the operator of a

alcoholic beverage establishment from the retail sale

of alcoholic beverages, food, and non-ai¢oholic

beverages without regard to whether such receipts are
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Sec. 34-1261

Alcoholic Beverages

represented by check, credit, charge account,

exchange, or otherwise. (Gross revenue must not

include direct taxes that are passed on to and paid
by the patrons (such as sales tax) or revenue

generate from catering services. Gross revenue also
must not include tips and gratuities paid by
customers to and retained by emplovees.
independent contractors, or the operator, for which
such employees are not accountable to the operator,
whether or not such gratuities are credited against
wages owed by the operator to such employees, No
income tax, franchise tax, tangible or intangible tax,
or other tax based on the income. profits, or assets
of the operator will be deducted from gross revenue.
Each charge or sale on installment or credit is to be
treated as a sale for the full price on the date the
charge or sale is made, regardless of when the

operator actually receives payment.

Sales or service means the distribution or transfer
of any alcoholic beverage for a consideration, any

Vendor means any and all persons engaged in the
activity of sales or service of any alcoholic beverage

regulated by this division.

Wine means all beverages made from fiesh fiuits,
berries. or grapes, either by natural fermentation or by
natural fermentation with brandy added, in the
manner required by the laws and regulations of the
United States, and includes all sparkling wines,

champagnes. combination of the aforesaid beverages.
vermouths. and like products. Sugar, flavor, and

coloring materials may be added to wine to make it
conform to the consumer’s taste, except that the
ultimate flavor or color of the product may not be
altered to imitate a beverage other than wine or to
change the character of the wine. This definition is

intended to accord with the definition in the Beverage
Law,

gift of an alcoholic beverage in connection with, or
as part of. a transfer of property other than an

alcoholic beverage for a consideration, or the
distribution or transfer of an alcoholic beverage by
any establishment licensed under the Beverage Law.
This definition is intended to accord with the
definition in the Beverage Law.

Semi-public parking lot means anv area wherein
motor vehicles are parked by the public in
conjunction with any business, enterprise,
commercial establishment, office building, or

multiple-family building.

Sexually-oriented business means a sexually-
oriented business as defined in the Fort Mvers

each Obscemgg Public Nudity. and Sexually

Subdivision I, Hours of Business

Sec. 34-1263. Sale-for-off-premises

consumptionHour of business during which sales
or service, consumption, and occupancy are

prohibited.

Specified anatomical areas means specified

anatomical areas as defined in the Fort Myers Beach
Obscemg[ﬂ Public Nudity, and Sexually erepte

Specified sexual activity means specified sexual

activity as defined in the Fort Mvers Beach
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Sec. 34-1261

Alcoholic Beverages

(a) Sales or service. The sales or service of
alcoholic beverages on any licensed premises of an
alcoholic beverage establishment is prohibited

orother-establishment primariiyengaged-inthe between the following hours:

established-intheproximity-of suchexisting (8) On legal holidays established by state law, the
establishment,thenrtheseparation hours of prohibition are the same for the days
requirements-shattnotapply: on which such holidays fall as for subsection
— G Notwithstanding-subsection-(d)(Hof this (6), above.

muttiple-occupaney complex-which-is 25,666 (b) Consumption and occupation of
square-feet-orgreater-irrsizeor-ira-retath establishments licensed for consumption on the
satesostablishment-whereinr thesate-of premises. The consumption of alcoholic beverages
aleoholic-beverages-forconsumptionoffssite on and occupation of any alccholic beverage
isclearty-inctdental-to-other-retaitsates establishment licensed for on the premises

ittes; itra-g ” consumption is prohibited between the following

- n za hours:
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Sec., 34-1264

Alcoholic Beverages

(8) On legal holidays established by state law,
the hours of prohibition are the same for the

days on which such holidays fall as for
subsection (6). above,

Alcoholic beverage establishments are prohibited
from opening or remaining open to the public for
business or to allow patrons. customers. or persons
other than emplovees and vendors to remain on such

licensed premises during the hours specified above. may-approve-thesecondHocationrsubject-to-alt
; . redimthis-drvision:
(c) More limited hours of operation. Owners or ————a—Barsorcocktail-fonngestocatedin
operators of alcoholic beverage establishments or commercial-zoning-districts-which-permit
other lawful businesses regulated by this division. bars-orcocktattHounges;provided-the
for business or other reasons, may choose to restrict standards-set-forthirsubsectionsthH
an operation’s hours within the hours of business and-(Grof this-sectionare-met;
not prohibited by this division. Nothing in this - ; - :
division will be construed to prevent an alcoholic provided-the-standards-of seetion(byrare
beverage establishment from posting hours of met-The-COP-approvaHsspeeificto-the
operation more restrictive than those provide herein. eharter;party-fishing boat;oremise-ship
T
. . imr-districts,
) tted: et
Sec. 34-1264. Sate-orservice for-on=premises setforthrin-subsections-th)2yd-and-(h)3)
conswmptionAlcoholic beverage establishments; ofthissection-aremet;
prohibited locations; measuring distances; ————d—C€ocktait-tonmges-ingolf vonrsechibs;
exceptions. provided-the-standardsset forth-in
bscetions ()2 Hb)3Y-ofthi
: . ‘ , .
. . . . E! 1 § :1 TPTe jf?‘fsfzf‘i \ “;ﬁ;“d”ﬂ
t Yoot .]” ] i:] Ty
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Alcoholic Beverages

o . . ;
2—Tre-restaurant servescooked; full= terminate-the privilegeof thecocktait
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Sec. 34-1264

Alcoholic Beverages“

tcvnrsbtanra—mday—tcmporm‘-akﬁhdfc ‘ &r-tcmporm-y*a}cahdtc—bcvcrage-pem:ﬁs
beveragepermit-for the-sale-ofaleoholic whereamrevent-withromtonger-than-three
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Sec. 34-1264

' Alcoholic Beverages |

(a) Prohibited locations. Alcoholic beverage
establishments are prohibited within 500 feet of:
(1) A school (noncommercial);
A place of worship, religious facility. day
care center {(child). or park:

(2)
(3) A dwelling unit under separate ownership;
(€]

or
Another alcoholic beverage establishment.

(b) Measuring distances. Distances must be
measured on a straight horizontal line, without
regard to intervening structures, objects, or political

boundaries, from the nearest point on the perimeter
boundary line of the parcel of land on which the

alcoholic beverage establishment is located, fo the

nearest point on the perimeter boundary line of the

parcel of land on which the prohibiting use is
Iocated.

(c) Exceptions.
(1) Beona fide restaurants, provided:

a. The bona fide restaurant is in full
compliance with the requirements of the

state division of hotels and restaurants of

the department of business and

professional regulation: and

The bona fide restaurant serves full

course meals at all times during its hours

of operation; and

If the licensed premises includes a bar,
only a restaurant bar is used and the sales

=2
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d.

or service of alcoholic beverages is only to

patrons ordering meals or waiting to be
seated at tables. and the restaurant bar is

located so that there is no indication from
the outside of the building and any
associated structures that alcoholic
beverages are available on the premises.
The restaurant bar must be directly
connected with the dining room and must
be only a service bar for patrons of such

restaurant. Stools are permitted at the
restaurant bar and alcoholic beverages

must be sold by the drink only. A package
store or the sale of package goods from a
restaurant bar is prohibited on the licensed
premises. The sale of alcoholic beverages
is prohibited when the restaurant is not
actually engaged in and open to the public
for the service of full course meals: and
The bona fide restaurant continues to
comply with all applicable laws,

reguiations, and other definitional and
regulatory requirements of this code.

(2) Hotel/motels and resorts, provided:

a.

b.

c.
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The hotel/motel or resort is not located
within 500 feet of any noncommercial
school.

The hotel/motel or resort contains at least

units and any alcoholic beverage

establishment(s) are under the same roof

or on the same premises under unified
control; and -

If the licensed premises includes a bar,
only a hotel bar is used and the sales or
service of alcoholic beverages is onlv to
patrons of the hotel/motel or resort, and
the hotel bar jis located so that there is no
indication from the outside of the building

and any associated structures that
alcoholic beverages are available on the
premises. The hotel bar must be directly
connected with the hotel/motel or resort

and must be only a service bar for patrons

of such hotel/motel or resort. Stools are

permitted at the hotel bar and alcoholic
beverages must be soid by the drink only.

A package store or the sale of package
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goods from a hotel bar is prohibited on
the licensed premises. The sale of

alcohotic beverages is prohibited when
the hotel/motel or resort is not actually

operating and open to the publicas a
hotel/motel or resort: and

d. The hotel/mote! or resort and all
alcoholic beverage establishrent(s)
continue to comply with all applicable
laws. regulations. and other definitional
and regulatory requirements of this code.

(3) Membership organizations, provided:

a. The membership organization is not
located within 500 feet of anv
noncommercial school:
The sales or service of alcoholic
beverages is only to members and
member-accompanied guests of the
membership organization, and there is no
indication from the outside of the
building and any associated structures
that alcoholic beverages are served on
the premises: and
The membership organization continues
to comply with all applicable laws,
regulations, and other definitional and
regulatory requirements of this code.

=28

e

(4) Nonconforming uses. Any alcoholic

beverage establishment lawfislly operating on
licensed premises prior to July 1.-1999 is
exempt from subsection (a) of this section,
but is subject to the provisions for
nonconforming uses in this code. as long as
it continues to comply with all applicable
laws, regulations, and other definitional and
regulatory requirements of this code, [See

LDC Sec. 34-3241 to 3246].

(5) Other; town council approval required.

a. Distance from schools. Except fora
bona fide restaurant, a resolution passed
by the town council in conjunction with
a zoning decision approving the location
of an alcoholic beverage establishment
within 500 feet of a parcel of land
containing a noncommercial school will
be required prior to issnance of a use
permit. In-addition to the considerations
and findings required for rezonings by

Page 17 of 26

Sec. 34-1264

Alcoholic Beverages | ’

this chapter. prior to approval the local
planning agency will review and make
recommendations as to whether, and the
town council must find that, the location
promotes the public health, safety, and

general welfare of the community in
accordance with § 562.45 of the Beverage
Law.

b. Distance prohibition from all other uses.
Except for a bona fide restaurant,
hotel/motet or resort, membership
organization, or lawfully existing
nonconforming use. a special exception
for location of an alcoholic beverage
establishment within 500 feet of a parcel
of land containing a place of worship,
religious facility, day care center (child),
park, dwelling unit under separate
ownership, or another alcoholic beverage
establishment is required prior to issuance

of a yse permit.
The proceedings for such special approval

must be in conformance with the provisions of
F.S. § 166.041(3)(c). These restrictions will
not be construed to prohibit the issnance of
special event permits as provided for in §

561.422 of the Beverage Law, this code. and
all other applicable regulations.
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Sec. 34-1266. Consumption, possession in public
areas.

() General prohibition in public areas.
Consuming. using, or sefling any alcoholic
beverage. or manually possessing any unsealed or
open container of any kind that contains any
alcoholic beverage while on or within any public

area. or while on or within any vehicle located in a
public area is prohibited. It is further prohibited for

container If transported in a motor vehicle,
the container with the resealed boitle of wine

must be placed in a locked glove
compartment, a locked trunk, or the area
behind the last upright seat of a motor vehicle
that is not equipped with a trunk or glove
compartment capable of being locked.

{¢) Resolution procedure, conditions.
Notwithstanding the prohibition in subsection (a) of

any intoxicated person to enter or remain in any
ublic area,

(1) A person under a written contract with the
town to allow sales or service of beer and wine
may distribute. and persons of age not prohibited
by the patron age provisions of this division of
the code may consume, such permitted beer and
wine only within the licensed premises of events

designated by the town without violating the
provisions of this division.

{2) The consumption or possession of an
alcoholic beverage in an open container, in a

this section, the town council may approve, by
resolution, the sales or service and consumption on
the premises of alcoholic beverages at any
recreational facility for a one-time event. The entity

making application for the resolution must secure a
temporary permit or lzcense anthorized by § 561.422
i i

restrictions or limitations on the special event.

SECTION 1267. Alcoholic beverage
establishments; permitted locations; approval
process.

public area specifically authorized and
approved by the town council for outdoor
seating or a special event pursuant to this
code.

(3) Notwithstanding any other provision of law,
an alcoholic beverage establishment licensed
to sell wine on the premises may permit a
patron to remove one unsealed bottle of
wine for consumption off the premises if the

patron has purchased a full course meal and
consumned a portion of the bottle of wine

with such meal on the licensed premises. A
partially consumed bottle of wine that is to

be removed from the licensed premises must
- be securely resealed by the licensee or its

employee before removal from the licensed
premises. The partially consumed bottle of
wine must be placed in a bag or other
container that is secured in a manner such
that it is visibly apparent if the bag or other
container has been subsequently opened or
tampered with, and a dated receipt for the
bottle of wine and full course meal must be
provided by the licensec and atfached to the
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(a) Permitted locations. The following tvpes of

alcoholic beverage establishments may be permitted
to operate in certain zoning districts classified
according to the use group(s} and sub-group(s)
emploved by Tables 34-1 and 34-2 of this chapter,
upon proper approval from the town and with
continuous comptiance to all applicable laws.,

regulations. and other definitional and regulatory
requirements of this code.

(1) Bona fide restaurant, A bona fide restaurant
is allowed in any zoning district permitting the
retail use group with the open sub-group,
provided the bona fide restaurant complies
with the distance requirements for prohibited
locations.

(2) Cocktail bar. A cocktail bar is ailowed in any
zoning district permitting the retail use group
with the open sub-group. provided the cocktail
bar complies with the distance requitements
for prohibited locations.

(3) Excursion or pleasure vessels. Owners of

excursion or pleasure vessels, who arg
licensed under the Beverage Law to sell
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alcoholic beverages for consumption on the sub-groups. provided the membership
vessel, and their employees. may sell beer, organization complies with the distance
wine, and hguor thereon, provided that such requirements for prohibited locations.

(6) Qutdoor seating area. An outdoor seating
area is allowable in any zoning district

permitting the retail use group with the open
sub-groups, provide such outdoor seating

omghes with 'che dlstance Aregmrements for

N Package store. A package store is allowed in
any zoning district permitting the retail nse
group with the open sub-groups. provided the
package store complies with the distance
requirements for prohibited locations.

(8) Restaurant bar. A restaurant bar is allowed in

any zoning district permitting retail use groups
with the open sub-group. provided the
restaurant bar complies with the distance

requirements for prohibited locatlons
; 2,

s I‘Mﬁmﬁlﬂln”

vessels, however, are prohibited from

operating in any canal in the town
surrounded entirely by residentially zoned
property but may be permitted to cruise and
operate in the open waters within the
municipal limits of the town. subject fo

regulations of any other governmental entity

having jurisdiction over such waterway(s). {a) Approval required, A vendor is prohibited
The sales or service of alcoholic beverages or  from engaging in the sales or service of alcoholic
food on such boats is allowed only while beverages unless and until such time as the vendor
such boats are underway. has secured a license from the division of alcoholic
(4) Hotel bar. A hotel bar is allowed in any beverages and tobacco of the department of business
zoning district permitting the residential or and professional regulation of the state. No alcoholic
lodging use groups with the open sub-group, beverage establishment may open or operate and the
provided the hotel bar complies with the town will not process any application to the state for
distance requirements for prohibited an alcoholic beverage license until the use has been
locations. approved by the town through one of the following
(5) Membership organization. A membership processes.
organization is allowed to sell or serve (1) Administrative review. The director may
alcoholic beverages for consumption on the administratively approve an aleoholic
premises in any zoning district permitting the beverage establishment if the proposed use
retail use group with the limited and open complies with the requirements of this
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division. current zoning, all supplemental

regulations. and all other applicable
regulations. However, the director may. in

her sole judgment, require the applicant to

apply for a special exception rather than an
administrative review. When the director

has approved an alcoholic beverage
establishment on premises where the

building proposed to house the use has not
been constructed. the director will not

approve through the administrative review
process another request that could

potentially violate the location requirements

of this division. Prior to administrative

approval, the director must make the
following findings of fact:

a. There will be no apparent deleterious
effect on surrounding property owners
and the immediate neighborhood as
represented by property owners within
500 feet of the premises, measured in
accordance with this division; and

b. The premises are suitable in regard to
their location, site characteristies, and
intended purpose.

Prior to administrative approval, the director

must conclude that the application and
premises are in compliance with all

applicable standards and all applicable
provisions of this code.

Special exception. An approved special
exception is required for an alcoholic

beverage establishment that mav not be
approved through the administrative revieyy

apnroval of the special exception will not
have a deleterious effect on the surrounding
properties is on the applicant. A single
special exception for consumption on the
premtises for a multiple-occupancy complex
is sufficient to permit consumption on the
premises in every bona fide restaurant that
operates within the multiple-occupancy
complex. Otherwise, request for special
exceptions will be administered and decided
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in conformance with the requirements for
special exceptions provided in this chapter.
Planned development. Unless explicitly
designated on the master concept plan and
included in the schedule of uses. alcoholic
beverage establishment(s) may be added to a
planned development by administrative or

special exception approval, as provided in
this code.

Variance. Requests for variances or
deviations from the requirements of this
section will be administered and decided in
conformance with the requirements for
variances and deviations that are provided in
this chapter.

Temporary permit. An approved temporary
permit is required for the sale or service of
alcoholic beverages by non-profit
organizations and for-profit establishments
for any special event or at other than
regularly licensed premises. A completed

application for a temporary permit must be
received by the director no later than 21
calendar days in advance of the beginning
date of the event. The director will approve,
approve with conditions, or deny the
application within ten (10) working days. or
require town council review and approval.
The town,_council will review all requests for
temporary permits for events proposed to run
longer than three (3) davs. Under no

circurnstances will a temporary permit be
issued for more than ten (10) days.

No more than twelve (12) temporary

alcoholic beverage permits will be issued
each calendar vear for a specific location. If
more than twelve (12) temporary alcoholic
beverage permits are proposed or requested,
then the applicant must request appropriate

permanent approvals.
Bona fide restaurant determination. Anv

alcoholic beverage establishinent may apply
for an administrative determination from the

town that the establishment qualifies as a

bona fide restaurant for purposes of this
division. No establishment is required to

obtain a determination. and alcoholic
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beverage establishments must continue to

comply with all provisions of this division
in order to maintain their exceptions. In
addition to the application information
required by this section. an applicant for a
determination must provide a copy of a

valid business tax receipt for the alcoholic
beverage establishment on the property that

is the subject of the application.

(b) Application. An application for approval of
an aleoholic beverage establishment or bona fide
restaurant determination must be submitted to the
director on forms supplied by the town and must
provide the following information:

a
2)

e

B B E

B

The name. address. and telephone number
of the applicant operator.
The name, address. and felephone number

of the owner of the premises. if different
from the applicant operator.

A notarized authorization from the owner
authorizing the applicant operator to apply

for the permit.
Location of the subject premises by STRAP

(10) A town map marked to indicate all the
property within 500 feet of the parcel of land
on which the premises of the aleoholic
beverage establishment will be located.

(11) A notarized affidavit executed by the
applicant indicating that no place of worship,
religious facilities, child day care center,
noncommercial schools, dwelling units, or
parks are located within 500 feet of the parcel
of land on which the premises of the
alcoholic beverage establishment will be

located: or an accompanying application for a
variance.

(12) Copies of any approvals, licenses. or other
permits required from any other
govermmental agency necessary to operate the

alcoholic beverage establishment.

(13) Any additional information relevant to
determination of compliance with the
provisions of this division.

The town may charge a fee in accordance with the

schedule of fees adopted by resolution of town
council for the review and processing of an

and street address.

Type of state alcoholic beverage license for
the premises.

Copy of the valid certificate of occupancy
for the building that is the subject of the
application.

A site plan, drawn to scale (minimum one-
quarter (¥4) inch equals one (1) foot)
indicating the layout and dimensions of the
premises, private and public entrances to

and exits from the building, locations of all

tables. countertops, and chairs (including

the number of tables and chairs provided),

customer service areas, gross floor area; and

kitchen facilities with sufficient detail to
establish that it is sufficient to serve full
course meals to the customer service areas

of the establishment. if applicable.
A parking plan. drawn to scale. indicating
individual parking spaces. total number of
spaces. aisles, entrances, and exits.

A copy of the menu of food items being
offered and served or to be offered and

served, if applicable.

application for approval. In the absence ofa
resolution by the town council, the director wiil
charge fees that are comparable to the fees charged by
the board of county commissioners for similar
applications.

(c) Expiration of approval. An administrative or
special exception approval will expire and become
null and void unless operation of the alcoholic

beverage establishment has commenced as follows:
(1) Existing structure. Within six (6) months

from the date of approval.

(2) New structure, Within twelve (12) months
from the date of approval. The director may
grant one (1) extension of up to six (6)
months if construction is substantially
complete and proceeding to completion with
due diligence.

{d) Transfer of approved permit or approval,

Approved alcoholic beverage establishment permits

are a privilege running with the land. Sale of real
roperty will automatically vest the purchaser with all
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rights and obligations originally granted to or
imposed on the permittee. Such privilege must not
be separated from the fee interest in the real
property.

(e) Expansion of premises. The premises
designated for an alcoholic beverage establishment
must not be expanded prior to approval of an
application in accordance with the requirements of
this chapter. The new application must cover both
the existing designated premises as well as the
proposed expanded premises. All approved
premises must be under the same aleoholic beverage
permit and subject o uniform rules and regulations.
Nothing in this division may be construed as an
attempt to modify any prohibition or diminish any
requirement of the state.

() Revocation of permit or approval,

(1) Grounds. The town council may revoke an
alcoholic beverage permit or approval upon
any of the following grounds:

a. Determination that an application for
approval contains knowingly false or
misleading information.

b. Violation by the licensee of any
provision of this code, any town
ordinance, or any state statute that results
in the revocation of the licensee’s state

alcoholic beverage license.

Repeated violation by the licensee of any
provision of this code. or any town
ordinance within the twelve (12) month
period preceding the revocation hearing,
. Failure to renew a state alcoholic

beverage license. written declaration of
abandonment, or actual abandonment of
the premises by the licensee. An
alcoholic beverage establishment that
continually majntains and renews its

state liquor license. even though it has
suspended operation, wiil not be deemed

[

=8

£ Failure to comply with the reporting
requiremeitts of this division for
percentage of gross revenues from the
sales or service of alcoholic beverages.

g. Violation of any of the minimum
standards for a special exception,

(2) Procedure. Prior to revoking a permit or
approval, the town council will conduct a
public hearing at which the licensee may
appear and present evidence and testimony
concerning the subject matter of the
revocation action. Prior to the hearing, the
licensee will be notified of the grounds upon
which revoeation is sought and the time and
place of the hearing in the same manner as set
forth in article II of this chapter. At the
conclusion of the hearing. the town council

may revoke the permit if a violation
described in this section is established by a

preponderance of the evidence.
(3) Subsequent permit or approval. When a

ermit or approval is revoked in accordance
with the provisions of this secti
will not consider a petition [
e

Optibl 1 Sarme
a permit or approval for an alcoholic
beverage establishment for twelve (12)
months from the date of the revocation
decision of town council.

(g) Appeals. Except as otherwise provide in this
division, ail appeals of decisions by the director must

be in accordance with procedures provided in § 34-86
for appeals of administrative decisions,

Subdivision V. Entertainment and

Conduct

Sec. 34-1268. Hours music or disturbing noises

to have been abandoned for the purposes
e. Violation by the licensee of any
condition imposed upon the issuance of

the permit or approval.

prohibited.

(a)_Music, singing, and other forms of
entertainment, whether amplified or not, may be
permitted at any time during the hours of operation of
an alcoholic beverage establishment. In outdoor
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seating areas, however, music, singing, and other covering intended to give the appearance of or

forms of entertainment are prohibited between the simulate specified anatomical areas to public view by
following hours: y person, as those terms are deﬁned and employed

of any alcohohc beverage establishment.

Tuesday.

(b) Owners, operators, and vendors of alcoholic
beverage establishments who permit persons to
engage in conduct in violation of this prohibition may

be fined in accordance with the provisions of § 1-5 of
this code.

() It is not a violation of this division for a

mother to breast-feed her infant child.

Sec. 34-1270. Sale of food prerequisite fo
consumption on the premises of alcoholic

beverages for bona fide restanrants and certain

other alcoholic beverage establishments.

The sales and service of alcoholic beverages for
consumption on the premises may be permitted only

L5 nooh as an incidental use to the sale of food and
Monday. nonaicoholic beverages for consumption on the
premises. and bona fide restaurants and other
(8) On legal holidays established by state law, alcoholic beverage establishments required to offer
the hours of prohibition are the same as subsection and serve food as a prerequisite to sales and service
(6), above, of alcoholic beverages must offer and serve full
course meals on the menu at all times coincident with

the sales or service of alcoholic beverages.

See. 34-1271. Ratio of alcoholic beverage to food
sales; gross revenues: record keeping and

reporting.

In all bona fide restaurants and other alcoholic

beverage establishments where the sales or service of
alcoholic beverages is incidental to the sales or

service of food and nonalcoholic beverages. the
following requirements and restrictions apply:

Sec. 34-1269, Nudity. specified sexual activities, () Ratio of alcoholic beverage to food sales. The
and exposure of specified anatomical areas sale of alcoholic beverages for consumption on the
prohibited. premises is prohibited whenever the sale of alcoholic
beverages accounts for more than 49 percent of the
{a) As provided in Gxd; : combined gross revenues atiributable fo the sale of
specified sexual activities. GXQOSUIS of specified food and non-alcoholic beverages in any 12-month
anatomical areas. and exposure of any device or period.

Page 23 of 26 LPA Draft for consideration 4pwil 28. 2009




Sec. 34-1264

Alcoholic Beverages E

(b)_Record keeping. The owner or operator of

an alcoholic beverage establishment must maintain
separate books and records reflecting the gross
revenues of food and non-alcoholic beverages and
the gross revenues of alcoholic beverages for each
month. The required books and records must be
maintained on the premises where the alcoholic
beverage establishment is located, or other
designated place approved in writing by the town,
and must be available for inspection by the town
during normal business hours. The required books
and records must be legible, clear, and available in
the English language. Books and records
maintained in digital or electronic formats must be
promptly provided to the director in printed form at

the sole expense of the operator of the alcoholic
beverage establishment.

{c) The director or designee may. duting normal-

of food and nonalcoholic beverages during the
immediately preceding 12-month petiod.

{e) Should an inspection of the required books and

records or review of the required annual report reveal
that the combined annual gross revenues of such

alcoholic beverage establishment are less than 51
percent attributable to the sale of food and non-
alcoholic beverages during any 12-month period, the

director will notify the owner or operator of the
alcoholic beverage establishment that the property

upon which the alcoholic beverage establishment
operates is in violation of the code and notify the state
that the town’s prior certification of the licensed
premises for the sale of alcoholic beverages is no
longer valid. The sales or service of alcoholic
beverages by the owner or operator of such business
is prohibited for a period of one vear from the date of

such notice.

working hours, reguest to inspect and audit the
required books and records of the alcoholic
beverage establishment maintained in accordance
with this section wholly for the purpose of verifying

that the combined gross revenues of the aicoholic

beverage establishment are not less than 51 percent
attributable to the sale of food and non-alcoholic

beverages during any 12-month period to assure that
the alcoholic beverage establishment continuously
complies with the requirements of this division.

The failure to keep the books and records required

by this section or a refusal of an owner or operator

(0)_The provisions of this section will be
interpreted and applied with respect to a lesser period
of time for any alcoholic beverage establishment that
has been in operation for a period of time less than 12

months.

(2) The owner or operator of an alcoholic
beverage establishment may appeal the town’s
determination of a violation of the gross sales
percentage requirement of this division only to the

special magistrate for code enforcement, pursuant to

of such alcoholic beverage establishment to allow

such inspection will be grounds for the town council
to revoke the use permit of the alcoholic beverage
establishment and notify the state that prior

certification of the licensed premises for the sale of
alcoholic beverages is no longer valid.

which the sales and service of alcoholic beverages

are incidenta] to the sales and service of food and

nonalcoholic beverages must file with the town an
annual report and notarized affidavit attesting to the

fact that the combined annual sross revenues of
such alcoholic beverage establishment are not less
than 51 percent atfributable to the sales and service
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the chapter 2, article V. division 2 of this code.
While the special magistrate hearing is pending, the

town may continue to enforce the provisions of this
section by all legal means. After hearing evidence

presented by both the town and the owner or operator
of an alcoholic beverage establishment, the special
magistrate is limited to a determination of whether or
not the alcoholic beverage establishment complies
with the gross sales percentage requirement in

accordance with this division.

Sec. 34-1272. Package stores.

(a) Consumption on the premises prohibited.
Consumption of any alcoholic beverage is prohibited
on or within any parcel of land that is licensed to sell
alcoholic beverages for consumption off the
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premises. The sealed package must not be broken,

are prohibited from frequenting, loitering, or

and the contents must not be consumed in or on the
premises under such a license.

(b)Y Exception for wine tasting. A distributor of
vinous beverages licensed in accordance with the
Beverage Law, or any vendor, is authorized to
conduct wine tasting upon any licensed premises

authorized to sell wine or liquor as package goods

assembling on such premises or the entrance thereto.

Subdivision V. General Health

Safety, and Welfare

Sec. 34-1276. Adequate and sanitary equipment,

for consumption off the premises. provided the wine
tasting is limited to and directed toward the general

public of the age of legal consumption. in
accordance with the provisions of § 564.08 of the

Beverage Law.

Sec. 34-1273. Permitting intoxicated persons to

loiter about premises.

(a) Intoxicated persons are prohibited from

loitering in and about the licensed premises of
alcoholic beverages establishments. and the operator
of such premises is prohibited from allowing such
intoxicated persons o remain on such licensed
premises.

(b} Owners, operators, and vendors of alcoholic
beverage establishments who permit persons to
engage in conduct in viclation of this prohibition

may be fined in accordance with the provisions of §
1-5 of this code.

Sec. 34-1274. Serving of set-ups, etc., by vendors
not licensed to sell for consumption on the

premises.

The sales or service of any glasses, set-ups, or
other service to any person for the purpose of
consuming liguor is prohibited by any vendor
licensed under the Beverage Law who is not
licensed to sell liquor to be consumed on the
licensed premises.

Sec. 34-1275. Use of licensed premises for
immoral or criminal Purposes.

The use of the licensed premises of any alcoholic
beverage establishment for any criminal purposes is
prohibited, and persons of known criminal habits
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compliance with applicable regulations.

All alcoholic beverages establishments must be
maintained in a sanitary manner in compliance with
all health codes and other rules established by the
state, county. and town. The retail sale, service, or
consumption of alcoholic beverages is prohibited in

any structure, building, establishment, or premises
that does not have adequate and sanitary equipment to

accomplish such sale. service, or consumption or that
does not conform to all applicable state and local
regulations.

Subdivision VI. Patron Age

Restrictions

Sec. 34-1277. Patron age restrictions.

(a) General age prohibition. 1t is unlawful for

persons under the age of 21 vears to enter or remain
in any alcoholic beverage establishment, or to be

permitted to do so by owners. operators. emplovees
or independent contractors or alcoholic beverage
gstablishments.

b) Exceptions. This restriction will not apply to:

(1) Persons lawfully emploved by or at the
alcoholic beverage establishment:

(2) Persons accompanied by either of their
parents (natural. adoptive, step-parent, or
legal guardian) or a responsible adult;

(3) A bona fide restaurant;
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{4) An alcoholic l;everage establishment during
any time period cutside the hours of Sec. 34-1278-34-1290. Reserved.

operation for the sales or service of
alcoholic beverages provided that before
anyone under the age of 21 vears is
admitted into the establishment all alcoholic

beverages previously sold or served are

consumed, or otherwise discarded, and the

establishment’s entire inventory of alccholic
beverages is properly secured from public
access. The sales or service and
congumption of alcoholic beverages must
not resume until all persons under the age of
21 have vacated the licensed premises: and

(¢) It mav be a defense to alleged violations of
this section that the person under the age of 21
obtained access through a fraudulent identification.
ant the business used reasonable efforts to prevent
the use of fraudulent identification(s). Under these
circumstances, only the persons who gained access

to the alcoholic beverage establishment by

presenting fraudulent identification will be

considered in violation of this section.

. Subdivision VIl Enforcementand.

Penalties

Sec. 34-1278. Enforcement and penalties.
These regulations may be enforced by the sheriff

and in accordance with code enforcement
procedures provided in article V., chapter 2 of this
code. Violations of these regulations may also be
restricted by injunction initiated by the town, any
citizen thereof, or by any person affected by the
violation of the reguliation(s). Penalties for
violations of these regulations will be in accordance
with § 1-5 of this code as applicable and

appropriate.
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Town of Fort Myers Beach
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MEMORANDUM

To:  Local Planning Agency
From: Frank Shockey, Interim Community Development Director
Date: April 22, 2009

RE: Regulation of sexually oriented businesses

At LPA request, the Town Manager authorized Jerry Murphy of Murphy
Planning to study the practices of other communities in regulating sexually
oriented businesses and prepare updates to the Town’s ordinance addressing the
subject, which is somewhat aged. In addition to the draft ordinance containing
suggestions for possible Town policy, Mr. Murphy has provided voluminous
background material which has been encoded onto data discs for your reference.
The locations of these various examples and studies included are cataloged in
relation to their file names in the attached table of contents, for ease of retrieval
when using the disc.



SECONDARY EFFECTS STUDIES

GENERAL

Environmental Research Group 1996 PDF (822KB).

ARIZONA

Phoenix, AZ 1984 PDF (272KB)
Phoenix, AZ Factual Record (1995-1998)
Cabarets, Part 1 PDF (968 KB)
Cabarets, Part 2 PDF (841 KB)
Cabarets, Part 3 PDF (1.34 MB)

In-Call Nude Studios PDF (1.59 MB)
Sex Clubs, Part 1 PDF (1.02 MB)

Sex Clubs, Part 2 PDF (1.10 MB)

SOB Supplement, Part 1 PDF (1.18 MB)
SOB Supplement, Part 2 PDF (1.54 MB)
Topless Bars, Part 1 PDF (1.09 MB)
Topless Bars, Part 2 PDF (1.08 MB)

Tucson, AZ 1990 PDF (184KB)

CALIFORNIA
Garden Grove, CA 1991 PDF (1919KB)
Los Angeles, CA 1977 PDF (3059KB)

Whittier, CA 1978 PDF (529KB)

COLORADO

Adams County, CO 1990 PDF (381KB)

Denver, CO 1998 PDF(2963KB)

CONNECTICUT

Milford, CT 2004

FLORIDA
Manatee County, FL 1987 PDF (733KB)
Daytona Beach, FL 2004

Ybor City, FL 2003



GEORGIA

St. Mary's, GA 1996 PDF(90KB)

Rome, GA 1995 PDF(331KB)

INDIANA

Indianapolis, IN 1984 PDF (2099KB)

Indianapolis, IN and Los Angeles, CA 1984 PDF (345KB)

MINNESOTA

Minneapolis, MN 1980 PDF (2301KB)
Minnesota Attorney General's Report 1989 PDF (1401KB)

St. Paul, MN 1983 PDF (427KB)

K
MISSOURI

Kansas City, MO 1998-1999
Part 1 PDF(2775KB)

Part 2 PDF(7784KB)

Part 3 PDF(1626KB)
Part 4 PDF(2176KB)

NORTH CAROLINA

New Hanover County, NC 1989 PDF (600KB)

NEVADA

Las Vegas, NV 1978 PDF (971KB)

NEW YORK

Cattaraugas County, NY 1998 PDF (1089KB)
Islip, NY 1980 PDF (3491KB)
New York City, NY 1994 PDF (3515KB)

New York Times Square 1994 (Word)

OHIO

Cleveland, OH 1977 PDF (95KB)

OKLAHOMA

Oklahoma City, OK 1986 PDF (131KB)

Oklahoma City, OK 1989 report on SOB abatement PDF (271KB)



TEXAS

Amarillo, TX 1977 PDF (593KB)
Austin, TX 1986 PDF (1726KB)
Beaumont, TX 1982 PDF (264KB)
Cleburne, TX 1997 PDF (600KB)
Dallas, TX 1997 PDF (867KB)

El Paso, TX 1986 PDF (1359KB)

Houston, TX 1997 PDF (709KB)

VIRGINIA

Newport News, VA 1996 PDF (2171KB)

WASHINGTON

Bellevue, WA 1998 PDF (2841KB)
DesMoines, WA 1984 PDF (2759KB)

Seattle, WA 1989 PDF (1137KB)

WISCONSIN

St. Croix County, WI 1993 PDF (500KB)



ORDINANCE 09-__

AN ORDINANCE OF THE TOWN OF FORT MYERS BEACH, FLORIDA, TO BE
KNOWN AS THE TOWN OF FORT MYERS BEACH OBSCENITY, PUBLIC
NUDITY, AND  REGULATION
ORDINANCE; PROVIDING
AUTHORITY; ; PURPOSE,
INTENT, AND FINDINGS; DEFINITIONS; CLASSIFICATIONS; REQUIRING
LICENSES; INVESTIGATION OF APPLICATIONS AND ISSUANCE OF
LICENSES; FEES; INSPECTIONS; EXPIRATION OF
SUSPENSION OF LICENSES; REVOCATION OF LICENSES,#ROHIBITING
TRANSFER OF LICENSES; PROVIDING LOCATION OF SEXUALLY-

'''''''

¥"ADDITIONAL
XPLICIT  LIVE
: ;ADD!TIONAL

RECORDS; ADDITION REGULATIONS FOR ADULT MO
REGULATIONS FOR EXHIBITION OF
ENTERTAINMENT OR MEDIA

the public safety ag“ i
health, safety, velfare of the patrons of such businesses as well as
the citizens of;

awful sexual activities, including prostitution and sexual
nature; and

health't:@ggc;ém of the Town that demands reasonable regulation of sexually-
oriented businesses in order to protect the health and well-being of the citizens:
and

WHEREAS, licensing is a legitimate and reasonable means of
accountability to ensure that operators of sexually-oriented businesses comply
with reasonable regulations and to ensure that operators do not knowingly allow
their establishments to be used as places of illegal sexual activity or solicitation;
and

Pase b of 30
Pase b ol 20




WHEREAS, there is convincing documented evidence that sexually-
oriented businesses, because of their very nature, have a deleterious effect on
both the existing businesses around them and the surrounding residential areas
adjacent to them, causing increased crime and the downgrading of property
values; and

WHEREAS, it is recognized that sexually-oriented businesses, due to their
nature, have serious objectionable operational characteristics, partlcularly when
they are located in close proximity to each other, thereby contribt
blight and downgrading the quality of life in the adjacent area; an

preserve the property values and character of surrou
deter the spread of urban blight; and

WHEREAS, the Town Council has %
alone do not adequately protect the health

the |n ent of the Town Council to condone or
scghe material, and the Town Council recognizes
that state andlfygder ayprofibits the distribution of obscene materials and
expects and iEnboyrages state iaw enforcement officials to enforce state

obscenity stattj

SECTION 1: Authority.

This Ordinance is enacted pursuant to the provisions of Chapter 95-494,
Laws of Florida, Chapters 163 and 166, Florida Statutes, and other applicable
provisions of law.

SECTION 2: Title and Citation.




This Ordinance will be known and cited as the “TOWN OF FORT MYERS
BEACH OBSCENITY, PUBLIC NUDITY, AND SEXUALLY-ORIENTED
BUSINESSES REGULATION ORDINANCE.”

SECTION 3. Finding of Necessity.

The Town Council finds that the passage of regulations and restrictions
regarding obscenity, public nudlty and sexually—onented businesses within the

SECTION 4. Purpose, Intent, and Findings.

A Purpose and Intent. It is the purpose of th

‘gwn and alleviate the
adverse secondary effects of sexuallyotiented thusinesses on adjacent and
&E this ord?‘ nae have neither the purpose

communicative materials, lncludmg sexua' ;
mtent nor eﬁect of this ordlnarrg?;"e to* §tr|ct or'deny access by adults to sexually-

distributors and exhibit s 1allys

market. 1t is neither the infent nor effect of this ordinance to condone or
legitimize the dlStl’lbUﬁ@ZQ of obgcene material. It is neither the intent nor effect of
this ordinance to reg‘g.,;la

; Jepartiment of Professional Regulation, Board of Massage,
pursuant to C Florida Statutes.

on evidence concerning the adverse secondary effects

.the community presented in hearings and in reports made

1 gq ttm»}é‘)ouncﬂ and on findings incorporated in the cases of City of
RenQn V. Fﬁflaytlme Theatres, Inc., 475 U.S. 41 (1986), Young v. American Mini
Theaz‘resagaglﬁ% U.S. 50 (1976), Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1891),
City of Erie v. Pap’s A.M., TDA "Kandyland”, 529 U.S. 277 (2000), and City of
Los Angeles v. Alameda Books, Inc. 121 S. Ct. 1223 (2001) and on studies in
other communities including, but not limited to, Phoenix, Arizona; Minneapolis,
Minnesota; Houston, Texas; Indianapolis, Indiana; Amarillo, Texas; Garden
Grove, California; Los Angeles, California; Whittier, California; Austin, Texas;
Seaftle, Washington; Oklahoma City, Oklahoma; Cleveland, Ohio; and
Beaumont, Texas; and also on findings from the Report of the Attorney
General's Working Group On The Regulation Of Sexually-oriented Businesses,




(June 6, 1989, State of Minnesota), the Council finds:

(1)

3

3)

(4)

©)

®)

Sexually-oriented businesses lend themselves to ancillary unlawful and
unhealthy activities that are regularly uncontrolled by the operators of the
establishments. Further, there is presently no effective mechanism to
make the owners of these establishments responsible for the activities that
occur on their premises.

Certain employees of sexually-oriented businesses defined in this .
ordinance as adult theatres and adult cabarets engag "in higher
iemployees of

shows.

Offering and providing such space en
unhealthy conditions.

Persons frequent certain adult th%atres agdult'arcades, and other sexually-
oriented businesses for the pdﬁ@gse d% engaging in sex within the
premises of such sexuaﬂ;g;@ggented bl inésses.

'«m; !

At least 50 communigab ’en@sea

six s

Non B amebiasis, salmonella mfections and




(15)

(16)

(17)

(18)

(19)

because of the unregulated nature of th éﬁﬁantle“%k 3
owners and the operators of the facilit
and maintain those facilities.

i,
Numerous studies and reports ﬁiaye detef‘mned that semen is found in the
areas of sexually-oriented busmes‘@gs wh@%e persons view “adult" oriented
films.

The findings noted
governmental cong

busin ; é,s have operational characteristics that should

Sexually-orien
fated.,i'n order to protect those substantial governmental

be reasonably

nsing procedure is an appropriate mechanism to place
t reasonable regulation on the owners and the operators

A gé%qg le

@f fﬁ%ﬁ%x@any-oriented businesses. Further, such a licensing procedure

S

witiplaggya heretofore nonexistent incentive on the operators to see that
xually-oriented business is run in a manner consistent with the
, safety and welfare of its patrons and employees, as well as the
cstlzens of the Town. It is appropriate to require reasonable assurances
that the licensee is the actual operator of the sexually-oriented business,
fully in possession and control of the premises and activities occurring
therein.

Removal of doors on adult booths and requiring. sufficient lighting on
premises with adult booths advances a substantial governmental interest
in curbing the illegal and unsanitary sexual activity occuiring in aduit




(20)

(21)

(22)

(23)

(24)

(25)

&)

theatres.

Requiring licensees of sexually-oriented businesses to keep information
regarding current employees and certain past employees will help reduce
the incidence of certain types of criminal behavior by facilitating the
identification of potential withesses or suspects and by preventing mmors
from working in such establishments.

The disclosure of certain information by those persons ultimately
responsible for the day-to-day operation and maintenance of ¢he sexually-
oriented business, where such information is substantiall
significant governmental interest in the operation of sugl A
preventmg the spread of sexually transmitted diseasegi®

it is desirable in the prevention of the spread o
obtain a limited amount of information regard
may engage in the conduct that this ordlnance S
who are likely to be witnesses to such a

to prevent or

been convicted of a
ssumption that the applicant
ofthis ordinance.

The fact that an applicant for an adult usé
sexually related crime leads to t!},e‘" at
may engage in that conduct in céqtravenf{

The barring of such lndl? jAvggls frorrf‘zihg.imanagement of adult uses for a
period of years serves agg a deterrent to'and prevents conduct that leads to
the transmission ofgsegguall;y trangmitted diseases.

, security, and welfare of the residents, business
ie Town will be promoted by the enactment of

ABE means any place to which the public is permitted or
, » rein coin-operated, slug-operated, or for any form of
con@d@aﬁbn or electronically, electrically, or mechanically controlled still
éatlon picture machines, projectors, video or laser disc players, or
é)!h@f image-producing devices are maintained to show graphic media to
five (5) or fewer persons per machine at any given time, and where the
images so displayed are distinguished or characterized by the depicting or
describing of "specified sexual activities" or "specified anatomical areas."

ADULT BOOKSTORE, ADULT NOVELTY STORE OR ADULT VIDEO
STORE means a commercial establishment that, as one (1) of its principal
purposes, offers for sale or rental for any form of consideration any one (1)
or more of the following:
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(a)

(b)

books, magazines, periodicals or other printed matter, or
photegraphs, films, motion pictures, video cassettes or video
reproductions, slides, or other graphic media that are characterized
by the depiction or description of "specified sexual activities" or
"specified anatomical areas"; or

instruments, devices, or paraphernalia that are designed for use in
connection with "specified sexual activities.”

A commercial establishment may have other principal bus purposes

that do not involve the offering for sale or rental of maje

describing "specified sexual activities” or "specified agé omlcai aréags“ and
still be categorized as ADULT BOOKSTORE, ADUL*EfE OV{ELTY S‘f[ORE

pect

éescnptlon of "specified

or similar commercial

é&)g%;' offers accommodations to the public for any form of consideration;

(b)

provides patrons with closed-circuit television transmissions, films,
motion pictures, video casseties, slides, or other graphic media that
are characterized by the depiction or description of "specified
sexual activities" or "specified anatomical areas"; and has a sign
visible from the public right-of-way that indicates the availability of
this adult type of graphic media; or

offers a sleeping room for rent for a period of time that is less than
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ten (10) hours; or

(c) allows atenant or occupant of a sleeping room to sub-rent the room
for a period of time that is less than ten (10) hours.

(5) ADULT_MOTION PICTURE THEATER means a commercial
establishment where, for any form of consideration, films, motion pictures,
video cassettes, slides, or similar graphic media are regularly shown that
are characterized by the depiction or description of "specified sexual
activities" or "specified anatomical areas."” i

(6) ADULT PHYSICAL CULTURE ESTABLISHMENT me; 1S a o nmercial
' establishment that advertises, offers, or providegj*for any "‘-ﬁ@irm of
conSIderatlon body rubs or physical contact with “spe ifiéd anatomical
areas”. Establishments that routinely provid i ices by State
licensed medical practitioners, electrolysis treatr 1sed operators
of electrolysis equipment, and massage by li igsage therapists
are excluded from this definition. :

(7) ADULT THEATER means a theater, cok
commercial establishment that or any, rogm of consnderatlon regularly
) nuéity or semi-nude condition,
by the exposure of "specified

"

e§‘§on wkxo performs any service on the premises
i SIf e§§§ 5én a full-time, part-time or contract basis,
whether or nq; the person IS ‘denominated an employee, mdependent

niise and whether or not said person is paid a

®)

salary, pensation by the operator of said business.
Employ; s!ude a person exclusively on the premises for repair
or maintgnance: f the premises or equipment on the premises, or for the
deliVely. 0 to the premises.

(9) 4

iy gre or offers to privately model Imgerle or to appear in a state of nudity
frﬁ@h}l -nude condition..

(10) ESCORT AGENCY means a person or business association who
furnishes, offers to furnish, or advertises to furnish escorts as one (1) of its
primary business purposes for any form of consideration.

(11) ESTABLISHMENT means and includes any of the following:

(a) the opening or commencement of any sexually-oriented business




(12)

(13)

(14)

(15)

(16)

as a new business;

(b)  the conversion of an existing business, whether or not a sexually-
oriented business, to any sexually-oriented business;

(c) the addition(s) of any sexually-oriented business to any other
existing business, whether or not a sexually-oriented business; or

(d) the relocation of any sexually-oriented business.

LICENSEE means a person in whose name a license to operate a
sexually-oriented business has been issued, as well as the individual
listed as an applicant on the application for a license; and in t!}é‘"case of an
employee, a person in whose name a license has been issged,authorizing
employment in a sexually-oriented business. i

LINGERIE MODELING BUSINESS means an estapli
person, who appears in a state of nudity, sqml nudé C
lingerie, is available to be observed by a person’ @;§on’“ or any form of
consideration.

NUDE MODEL _STUDIO means any
semi-nude, in a state of nudity, or

% pecified anatomical
tehe mdrawn, painted, sculptured,

photographed, or similarly depit
any form of consideration

college or university s@%ﬁpo“ﬁeg} entxrefy' or in part by public taxatlon a
private college or rsity ﬁ‘ggt maintains and operates educational
t

s sf

g 3
mz;mg that indicates a nude or semi-nude person is

NUDITY or a STATE OF NUDITY means the showing of the human male
or female genitals, pubic area, vulva, anus, anal cleft or cleavage with less
than a fully opaque covering, the showing of the female breast with less
than a fully opaque covering of any part of the areola, or the showing of
the covered male genitals in a discemibly turgid state.

OPERATOR means and includes the owner, licensee, custodian,
manager, and person in charge of any licensed premises.

e 3 d
Fage CEGIKH




(17)

(18)

(19)

(20)

(21)

(22

LICENSED PREMISES means any premises that is classified as a

sexually-oriented business and requires a license under this Ordinance.

PERSON means an individual, proprietorship, partnership, corporation,

association, or other legal entity.

SEMI-NUDE or in a SEMI-NUDE CONDITION means the exposure of the
female breast with less than fully opaque covering below a horizontal line
across the top of the areola af its highest point or the showsng‘nbf the male
or female buttocks. This definition includes the entire lowefipprtion of the
human female breast, but does not include any portio
the human female breast, exhibited by a dress,

bathing suit, or other wearing apparel provided the
in whole or in part.

(@) physical contact in the i@r

persons of the opposite §Qx, or
{b)  activities between male ant ifemale
‘Higré’of the persons is in a state of

7

nude m@de §§gu i‘@”g sexual encounter center, regardless of whether or
' stabﬁsﬁment has received a sexually-oriented business license

he human male genitals in a discernibly turgid state, even if
completely and opaquely covered; or

n fully and opaquely covered human genitals, pubic area,
anus, anal cleft or cleavage, or a female breast below a
horizontal line across the top of the areola at its highest point.

This definition includes the entire lower portion of the human female
breast, but does not include any portion of the cleavage of the human
female breast, exhibited by a dress, blouse, skirt, leotard, bathing suit, or
other wearing apparel provided the areola is not exposed in whole or in
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part.

(23) SPECIFIED CRIMINAL ACTIVITY means any of the following offenses:

(@)

prostitution or promotion of prostitution; dissemination of obscenity;
sale, distribution or display of harmful material to a minor; sexual
performance by a child, possession or distribution of child
pornography; public lewdness; indecent exposure; indecency with a
child; engaging in organized criminal activity; sexual assault;
molestation of a child; gambling; or distribution of ;& controlled
bove under

fact that a conviction is being appealed has no effect on the
disqualification of the applicant or a person residing with the
applicant.

(24) SPECIFIED SEXUAL ACTIVITIES means any of the foliowing:

human genitals in a state of sexual stimulation, arousal, or
tumescence;

the fondling or other erotic touching of human genitals, pubic
region, buttocks, anus, anal cleft or cleavage, or female breasts;
sex acts, normal or perverted, actual or simulated, including




(d) excretory functions as part of or in connection with any of the
activities set forth in (a) through (c) above.

(25)

takes effect.

5?,}

;19

‘n of Fort Myers

rl;
‘3, E!;‘

(26) TOWN MANAGER means the Town Manager of the ‘Té

Beach or designee.

(27) TRANSFER_OF OWNERSHIP OR (¢ a sexually-oriented

(a) the sale, lease, or sublea
(b)  the transfer of securities iz

business, whether by sale 5
(c) the establ:shmen&@&a trust,

SECTION 6. Obscej
for Public Conduct.

it

mch}ﬂmg a sexually~onented business, in a state of nudity,
ém{omlcai areas, or depicting specified sexual activities.

:a misdemeanor for a person who knowingly or intentionally appears in
any p bllc p%@ce including a sexually-oriented business, in a semi-nude condition
unless’ iﬁ?@,{b’erson is a licensed sexually-oriented business employee who, while
semi-nude, is no closer than ten (10) feet to any patron or customer and on a
stage at least two (2) feet above the floor area designated for patrons within a
licensed sexually-oriented business.

(C) It is a misdemeanor for an employee, while semi-nude in a sexually-
oriented business, to solicit any pay or gratuity from any patron or customer or for
any patron or customer to pay or give any gratuity to any employee, while said
employee is semi-nude in a sexually-oriented business.




(D) It is a misdemeanor for an employee, while semi-nude in a sexually-
oriented business, to touch a customer or the clothing of a customer.

SECTION 7. Classification of Sexually-Oriented Businesses; Prohibition
Against Possession, Sales, or Service of Alcoholic Beverages at Sexually-
Oriented Businesses.

(A)  Sexually-oriented businesses are classified as follows:

(1)  adult arcades;
(2) adult bookstores, aduit novelty stores, or adult video sto
(3) adult cabarets;

(4) aduit motels;

(5) adult motion picture theaters;

(8)  adult physical culture establishment;
(7)  adult theaters;

(8) escort agencies;

(9) lingerie modeling business;
(10) nude model studios; and
sexual encounter centers.

B

SECTION '8 Sexually-Oriented Business and Employee Licenses Required.
(A}  Prohibitions:

(1) A sexually-oriented business must not operate without a valid license
issued by the Town Manager for the particular classification of sexually-
oriented business.

(2)  Any person who operates a sexually-oriented business must not employ




any person to work for the sexually-oriented business who is not licensed
as a sexually-oriented business employee by the Town pursuant to this
ordinance.

(3) A person must not obtain employment with a sexually-oriented business
without having first secured a sexually-oriented business employee
license pursuant to this ordinance.

It is unlawful, and a person commits a misdemeanor by violating a prohibition of
paragraph (A) of this Section.

(B)  All applicants must submit an original and three (3) COpIﬂ@s f the sworn
application for a license to the Town Manager on a form providgd by the, Town.

(C) All applicants must be qualified according to the:
request and the apphcant :
as required for the '&%Wm

(D) A person who wishes to operate a sef
the application for a license as an applicant

ented business must sign
sofigther than an individual
] fi} persons legally responsible
for the operations of the sexually—orieﬁ“ inéss of who have power to control

for a license as applicant(s).

qualified according to t
considered a licensee if

(E) The completed application for a
must contain the following information and
5 foliowmg documents:
M

E(dlwduai the mdwudual must state their legal name and any

a&&s and submit proof that they are 18 years of age;

partnership, the partnership must state its complete name, and

he names of all partners, whether the partnership is general or
limited, and a copy of any partnership agreement;

(c) a corporation, the corporation must state its complete name, the
date of its incorporation, evidence that the corporation is in good
standing under the laws of its state of incorporation and the State of
Florida, the names and capacity of all officers, directors, and
controlling stockholders, and the name of the registered corporate
agent and the address of the registered office for service of
process.

&ls




@

3)

(4)

©)

(6)
(N

If the applicant intends to operate the sexually-oriented business under a
name other than that of the applicant; he or she must state

(@)  the sexually-oriented business's fictitious name, and
(b)  submit the registration documents required under § 865.09, Florida
Statutes.

Whether any applicant(s), or any person(s) residing with any apphcant(s)
has been convicted of a specified criminal activity as deﬁ%ﬁed in this
ordinance, and, if so, the specified criminal activity lnvqywég the date,
place, and jurisdiction of each.

Whether any app!icant(s) or any person(s) residing™
has had a previous license under this ord:nance
oriented business ordinances from another mur
suspended, or revoked, including the name and®

whether any applicant(s) or any perso B) -
has been a partner in a partn sé 1p ey, officer, director, or principal
stockholder of a corporation tha{;s licen uider this ordinance, or other
similar sexually-oriented busmess‘*@gdmanges from another municipality or
county, which license wgg,mrewotf?!«ly ,gﬁi’emed suspended, or revoked,
mcludmg the name an@ looa;;on of ﬁe sexually-oriented business for
%f?pended or revoked as well as the date

W|th any apphcant(s)

rgs sy 'under this ordinance or other similar sexually-
S é%diglance from another mumc;pahty or county and, if so,

sécptlon of the property, street address, and teiephone number(s), if
any.7 he application must include a copy of the plat or plats, if any, and
the correct STRAP number(s). If the application includes multipie abutting
parcels or consists of other than one or more undivided platted lots, the
legal description must specifically describe the perimeter boundary of the
total property, by metes and bounds with accurate bearings and distances
for every line, but need not describe each individual parcel. However, the
application must provide the STRAP number for every parcel. The Town
Manager has the right to reject any legal description that is not sufficiently
detailed to locate the property on official digitally-generated maps.

IS B S
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(8)  Mailing address(es) and residential address(es) for the applicant(s).

(9) A recent photograph of the applicant(s).

(10) Driver's license number(s) for the applicant(s).

(11) A sketch or diagram showing the configuration of the premises, including a

statement of total floor area occupied by the business. The sketch or
diagram need not be professionaily prepared but it must be

(12) A current certificate and straight-fine drawing prer;ared
land surveyor within thirty (30) days prior to the d;
submitted depicting:

(a)  the property lines and the struct
sexually-oriented businesses )
(b)  any zoning district that all W'é‘? TeSidential
(c) the property lines of any é@tabhsheg;l hetel, motel restaurant, school
(noncommercial), day care ‘égnter ( |ld) park piayground place of

worshrp, relrg:ous“‘,;;

(13) iiics it Wiskessto operate a sexually-oriented business, other than

films, video cassettes,
4 epict specified sexual

Xe' specrf‘ ied anatomical areas, then the applicant must comply

application requirements set forth in Section 18 of this Ordinance.
(14) “Fhggnames of all employees of a sexually-oriented business, the known
employees of a proposed sexually-oriented business, and if the names of
such employees are presently unknown, a statement to that effect and
date and time certain, acceptable to the Town Manager, by which such
information will be supplied to the Town.

(F) Sexually-oriented Business Employee License. The completed
application for a sexually-criented business employee license must contain the
following information and must be accompanied by the foliowing documents:
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(1)  The applicant's name or any other name (including “stage” names) or
aliases used by the individual,

(2) Age, date, and place of birth;

(3)  Height, weight, hair and eye color;

(4)  Present residence address and telephone number;

(5) Present business address and telephone number;

(6) Date, issuing state and number of driver's permit or other identification
card information; and

(7) Proof that the individual is at least 18 years of age.

:h

<k,

(G) The following documents must be attached to the applica
J,‘i‘fi" p ;giﬁgx
appl:cant‘s face,
and the applicant's fingerprints on a form“préayid c; Y
department. Any fees for the photographs and fingerptiats must be paid
(2) A statement detailing the license histary of f licant for the five (5)
years immediately preceding the t ‘@%ﬁffrthe”ﬁtmg of the application,
operate, in this or any other G@unty mﬁgt;c¥;&al:ty state, or couniry has
ever had a license, permit, or“authonz;étlon to do business denied,
permit denied, revoked;or Sﬁﬁ{)ended In the event of any such denial,
revocation, or SuspgRsicl :
denying junsdlctmm a : e in full the reason for the denial,
revocation, orgsusrﬁensuan A copy of any order of denial, revocation, or
3 A statement véae ¢ thie apphcant has been convicted of a specified
criminaljractiyity:.as” defined in this ordinance and, if so, the specified

sexually-oriented business employee license as provided ab@%l
(1) A color photograph of the applicant clearly showing th :
f;py the police
by the applicant. y
including whether such applica,pg% o] operated or is seeking to
revoked, or suspended, .orhad anwi,awﬁéssmnal or vocational license or
IS statg the name, the name of the issuing or
i
suspension mustbe att%tzmgd to the application.
criminaliactivity nvolved the date, place and jurisdiction of each.

ip Yfeiany license under this Ordinance ha(s)(ve) a continuing
afﬁrmatggé“‘%etﬁty promptly supplement by certified mail all information required
by €i;|s OM P)name in the event such information changes in any way from what is
statet@ or m%luded in the application. The failure to comply with this duty within
30 da&tésw;f;@m the date of such change by supplementing the application on file
with the Town and the Lee County Sheriff’'s Office is grounds for suspension of a

license.
SECTION 9. Investigation of Application and Issuance of Licenses.

(A) Employee License Application. Upon the filing of a complete application
for a sexually-oriented business employee license
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application will be referred to the appropriate Town departments and agents for
investigation of the information contained on the application and compliance with
applicable comprehensive plan provisions, code requirements, and other
applicable laws and regulations. The Lee Courity Sheriff's Office is responsible
for providing information to the Town Manager on whether an applicant has been
convicted of a specified criminal act during the tie period set forth in this
Ordinance by performing an FCIC/NCIC records request check. The Town
Manager will complete the application investigation process within thirty (30)
days from the date the completed application is filed. After the completed
investigation, the Town will issue a license unless the Town detefmines by a
preponderance of the evidence to make one (1} or more of theﬁa jwing factual
findings:

,,,,,,

(1)  The application is incomplete. If the Town Managei (ﬁﬂ;eteégmnes or leams
at any time prior to a final determination on the license dpplication that the
applicant has not properly completed the application. f (g\llcense under
this Ordinance, the Town Manager will e applicant of
such fact and allow the applicant ten (L
application. The time period for grantéﬂg or,

license W|li begin agaln upon resubmi
ides

@)

(3)  The applicant is under the«age of 18 Veays:
(4) The app!ncant has beei;a cohmcted of a "specified criminal activity" as

®)

(B8) The apphcant 'a

W sexually-oriented business employee license

. within two (2) years of the date of the current

‘Renev A flicense granted pursuant to this Ordinance is subject to
annual renewal by the operator(s) filing a complete application and a factual
finding by the Town that the applicant has not been convicted of any specified
criminal activity as defined in this ordinance or committed any act during the
existence of the previous license, that would be grounds to deny the initial
license application. The renewal of the license is subject to the payment of the
fee as set forth in Section 10 of this Ordinance.

(C) Business License Application. Within 30 days after receipt of a completed

"‘ \ziri‘a 'M




sexually-oriented business application, the Town will approve or deny the
issuance of a license to an applicant. The Town will approve the issuance of a
license to an applicant unless it is determined by a preponderance of the
evidence that one (1) or more of the following findings is true:

(1)  An applicant is under eighteen (18) years of age.

(2)  An applicant or any person(s) with whom an applicant is residing is
overdue in payment to the Town, Lee County, or any special district within
the municipal limits of the Town of any taxes, fees, fines, or penaltles
assessed against or imposed in relation to any business. i

(3)  An applicant has failed to provide information reasonabl
issuance of the license or has falsely answered a g
information with the applicaticon.

(4)  An applicant or a person(s) with whom the applican 45 r
denied a license by the Town to operate a E

within the preceding 12 months or whose lic
oriented business has been revoked within the preg

(5)  An applicant or a person(s) with whom ;;t;i% £ ;lic
convicted of a specified criminal actlv;tyzgeﬁn

(6)  The premises to be used for the se&uall ,@ﬁé

......

s resndmg has been
ordmance

) The license fee required by this oréaman
(8)  An applicant of the prog@s%d establi 1
compliance with any of ‘tﬁe pf‘@’&swns 6’Fthls ordinance.

(D) ;w, on its face the name of the person or
piration date, the address of the sexually-
dtion for which the license is issued pursuant
All licenses must be posted in a conspicuous

ée ta the sexually-oriented busmess so that they may

complete “the
complia

(F) ﬁzsg;%ﬁﬁ’xuaily-oriented business license will issue for only one (1)
classification as found in Section 7 of this Ordinance.

r[' g
wakhg twenty (20) days of receipt of the application by the Town.

SECTION 10.

_ Every application for a sexually-oriented business license (whether for a
w license or for renewal of an existing license) must be accompanied by a
non-refundable application and investigation fee |

H PRUP I & SN 0 3
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(B) [In addition to the application and investigation fee required above, e]
[E]very sexually-oriented business license (whether for a new license or for
renewal of an existing license) must be anied by an annual
non-refundable applicationf and license fee.

(C) Every application for a sexually-oriented business employee license
(whether for a new license or for renewal of an existing license) must be
accompanied by an annual non-refundable application,
investigation, and license fee.

(D) Al license applications and fees must be submitted to the 1; A

(E) Al application, investigation, and license fees are subject to mdhﬁ’_,g‘gation
by resolution of the Town Council. :

SECTION 11. Inspecﬁon of Premises.

(A) An applicant or licensee must perm
Office, Health Department, Fire Deparim ent of Community
Development, or other Town departments and age {6 inspect the premises
of a new or proposed sexually-onentmﬂ“ busipess:.for the purpose of insuring
compliance with the law, at any time it §, or is |
for business.

. (B) A person who operat
employee commits a misd
of the premises, regardles
premises, at any tlme,}ﬁ is? op

s§g<ually-onented business or his agent or
e refuses to permtt such Iawful inspection

A) r@ﬁse wnIE expire one (1) year frem the date of issuance and
may be ;: /by making application as provided in Section 8 of this
Ordinanég f for renewal of an annual license must be made at least

: wt:é‘%fore the expiration date, and when made less than thirty (30)
> thegxpiration date, the license will expire.

applicant will not be issued a license for one (1) year from the date of expiration
or denial. If, subsequent to denial, the Town finds that the basis for denial of the
renewal license has been corrected or abated, the applicant may be granted a
license only after at least ninety (90) days have elapsed since the date denial
became final.

SECTION 13. Suspension of License.

S e MY 3
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The Town will suspend a license for a period not to exceed thirty (30) days
if it determines by a preponderance of evidence that a licensee or an employee if
a licensee has:

(A) violated or is not in compliance with any provision or requirement of this
ordinance;

(B) refused to allow an inspection of the sexually-oriented business premises
as authorized by this chapter.

SECTION 14. Revocation of License.

(A) The Town will revoke a license if it determines by @ p eponderance of
evidence that:

(1) a cause of suspension in Section 13 of this

2y a Iicensee gave faise or misleading informa;

e %*i’:iiéé

(3) a licensee knowingly al!owed pgﬁ%és@i@p

(4)
(5)

6)
(7)

on two (2) or M
committed an

cﬁ;iggﬁccur in or on the licensed premises;

ee knowingly allowed the possession, sales, or service of alcoholic

Bverages on the premises; or

(9) a licensee is delinquent in payment to the Town, County, any special
district within the municipal limits of the Town, or State for any taxes or
fees past due.

(C) When the Town revokes a license, the revocation will continue for one (1)
year, and the former licensee will not be issued a sexually-oriented business
license for one (1) year from the date the revocation became effective. If,
subsequent to revocation, the Town finds that the basis for the revocation has




been corrected or abated, the former licensee may be granted a license no
sooner than ninety (90) days since the date the revocation became effective.

SECTION 15. Transfer of License Prohibited.

A licensee must not transfer a license to another person, and a licensee must not

operate a sexually-oriented business under the authority of a license at any place

other than the address of the sexually—onented business designated in the
application.

SECTION 16. Location of Sexually-Oriented Businesses.

Development Code, as amended.

(B) A person commits a misdemeanor if t S, causes, or
allows the operation, establishment, substaptial Sment, or transfer of
| 1000 feet of another

sexually-oriented busme
the increase of fioor%k&ar"t" any sexually-oriented busmess in any buudmg,
structure, or portion

jereof coﬁ;&agﬁimg another sexually-oriented business.

(D) For puvﬁ’éé @i
sexually—orlen{éd buéigiésses is measured on a straight horizontal line, without
-thé: htgrve i,g structures, objects, or political boundaries, from the
Y Héanpénmeter boundary lines of each parcel of land on which

closest

each'Biy

ny’ zi exually -oriented business lawfully operating on
"E)ut {iﬁ violation of any provision of subsections (A) through (D) of this
tion is deemed a nonconforming use. The nonconforming use may continue
for a period not to exceed one (1) year from the effective date of this Ordinance,
uniess sooner terminated for any reason or voluntarily discontinued for a period
of thirty (30) days or more. Such nonconforming uses must not be increased,
enlarged, extended, or altered except that the use may be changed to a
conforming use. If two (2) or more sexually-oriented businesses are within 1000
feet of each other and otherwise in a permissible location, the sexually-oriented
business that was first established and continually operating at a particular

& ey




location is the conforming use and the later established business(es) (is/are)
nonconforming.

(F) A sexually-oriented business lawfully operating as a conforming use is not
rendered a nonconforming use by the location, subsequent to the grant or
renewal of the sexually-oriented business license, of a use listed in subsection B
of this Section within 1000 feet of the sexually-oriented business. This provision
applies only to the renewal of a valid license, and does not apply when an
application for a license is submitted after a license has expired or been revoked.

SECTION 17. Regulations Pertaining to Employee Records

2539
(A)  The licensee of a sexually-oriented business is respgﬁgible for keg
record of all employees who are currently employed by the'éstabliéhment and of
all former employees who were employed by the ‘tabligﬁ”*’e
preceding one (1) year period. The record must contzi
employees full legal names, including any aliases, and

egping a

change in required information.

\ess is responsible for knowing

(C) Any operator of a sexuallyz _
; e true and exact copies thereof.

the location of the original recoit
(D)  Any operator of the' sexual
Town Manager, an authsrized To
acting under this Ordiaa or gittierwise pursuant to law, make available for
inspection the originaly dords gfithe true and exact copies thereof, during normal
working ~hours/“afig, ¢ :
business. @,

denegsthat a guest unit in a hotel, motel, resort, or a similar commercial
ishment has been rented and vacated two (2) or more times in a period of

sHITN

3
A .

time tﬁﬁ%@ﬁess than ten (10) hours creates a rebuttable presumption that the
establishment is an adult motel as that term is defined in this ordinance.

(B) A person in control of a guest unit in a hotel, motel, resort, or similar
commercial establishment that does not have a sexually-oriented business
license commits a misdemeanor by allowing a guest unit to be occupied for any
form of consideration by a person and, within ten (10) hours from the time the
room is rented, by allowing the same guest unit to again be occupied for any
form of consideration.




SECTION 19. Additional Regulations for Exhibition of Sexually-Explicit
Live Entertainment or Graphic Media in Viewing Rooms.

(A) A person who operates or causes fo be operated a sexua!ly-onented
[ in a viewing
a fllm, video

cassette,
requirements:
(1)  Upon application for a sexually-oriented business licen

e
must be accompanied by a diagram of the prem:&gg shovwngf%s plan
thereof spemfymg the location of one (1) or more mdm,aggxs’é statlons and
d

il & be conspicuously
m in the nature of an

posted, if granted. A professionally pr ;
engineer's or architect's blueprint wi

dimensions sufficient to show the™a
of the interior of the prem;,gas to & uracy of plus or minus six (6)
inches. The Town may ’wﬁuve the” foregoing diagram for renewal
applications if thema@gpfigat % opts a diagram that was previously
submitted and ce 1at tithe gé)nflguratlon of the premises has not been
altered since ;tﬁgwaSr prepared.

ion (ot to be true and correct by the applicant.

)
©)

“4)

.@ isw@ direct, unobstructed line-of-sight view of every area of the
rem;ses to which any patron is allowed access for any purpose,
exq;aﬂmg restrooms, from a manager's station. If the premises has two
(2) or more manager's stations designated, then the interior of the
premises must be configured in such a manner that there is at all times a
direct, unobstructed line-of-sight view of every area of the premises to
which any patron is allowed access for any purpose, except restrooms,
from at least one (1) of the manager's stations. Restrooms must not
contain any equipment for viewing any graphic media that depicts
. specified sexual activities or specified anatomical areas. .
(6) It is the duty of the licensee to ensure that the direct line-of-sight view

£ -
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specified in subsection (5) remains unobstructed by any doors, curtains,
partitions, walls, merchandise, display racks or other materials and, at all
times, to ensure that no patron is permitted access to any area of the
premises that has been designated as an area in which patrons will not be
allowed in the application filed pursuant to subsection (1) of this Section.

(7)  No viewing room may be occupied by more than one (1) person at any
given fime.

(8) The premises must be equipped with overhead lighting fixtures of
sufficient intensity to illuminate every place to which patrons are permitted
access at an illumination of not less than five (5.0) foq»*;f':’andles as
measured at the floor level.

(9) It is the duty of the licensee to ensure that the illun .'natio ' escnbed

,,,,,,,

(10) The 1|censee must not allow openings of any km to exi

(11) A person must ot make or attempt to make an

between viewing booths or rooms.
(12) The licensee must, during each busing
between the viewing booths to determine

i jings or holes exist.

gs in viewing booths to be
nonporous, easily cleanable suitaces, w;t?i ofugs or carpeting.

(14) The licensee must cause all wall Syrfaces and ceiling surfaces in viewing
booths to be constructed ef; W Qr permanently covered by, nonporous, easily
cleanable material. No \ﬁyoocf:'{gg ywoof Fcomposition board or other porous
material must be used.within foﬁ:g( eight (48" inches of the floor.

s""‘*

nde §ubsectlon (1) through (14) of Subsection

défeanor if he knowingly fails to fulfili that duty.

(13)

(B) A person hawn@ a=ﬁuty
(A) of this Section comrgits a m

SECTION 20. jKddiic @ii«ﬂggulations for Escort Agencies.

actas a esc@mfér any person under the age of 18 years.

SECTIGN.21. Additional Regulations for Nude Model Studios.

(A) A nude model studio must not employ any person under the age of 18
years.

(B) A person under the age of 18 years commits a violation if the person

appears semi-nude or in a state of nudity in or on the premises of a nude model
studio.

Ve man  Foy end O
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(C) A person commits a violation if the person appears in a state of nudity, or
knowingly allows another to appear in a state of nudity in an area of a nude
mode! studio premises that can be viewed from the public right of way.

(D) A nude model studio must not place or permit a bed, sofa, or mattress in
any room on the premises except that a sofa may be placed in a reception room
open to the public.

SECTION 22. Patron Age Restrictions at a Sexually-Oriented Busmess

i,
5’;;;'

A person commits a misdemeanor if the person knowingly gllows a person

E't

under the age of 18 years on the premises of a sexually-oriente ‘Businéss.

SECTION 23. Hours of Operation.

(1
@)
(3)
(4)
()
(6)

whetheﬁ@;é;f‘sot a license has been issued under this ordinance for said business,
during the hours of prohibition provided in subsection (A) of this Section.

(C) Itis unfawful and a person commits a misdemeanor if, by working as an
employee of a sexually-oriented business, regardless of whether or not a
license has been issued under this ordinance for said business, said
employee engages in any performance, solicits any performance, makes
any sale, solicits any sale, provides any service or solicits any service




associated with the sexually-criented business during the hours of
prohibition provided in subsection (A) of this Section.

SECTION 24. Additional Criminal Prohibitions.
In addition to the criminal provisions found at other sections of this

Ordinance, the following criminal provisions also apply to sexually-oriented
businesses:.

(A) It is unlawful and a misdemeanor for a licensee or operator & operate or
for any person to be an operator or employee of a sexually-orig d business
where the licensee, operator, or employee knows of shoul
following:

(1) That the sexual!y~onented busmess does not have

(2) That the sexually-oriented business has a l:ce %@( h@t 'is cancelled,
expired, revoked, or suspended.

anor by altering or
nted business or employee

(B) It is unlawful and a person comm
otherwise changing the contents of a :
license. ’

SECTION 25.
Businesses.

(A) Every sexual!y-onghie .;“ iness
business is Izcenseq. urﬁder "’ﬁhls Grdlnance observe the following general

M

ény s’tructure building, establlshment or premises that
ﬁ}%ﬁ ave agequate and sanitary equipment or that does not conform

icablaflocal and state regulations.

@)

federal, State, or local building, fire, and health statutes, codes,
ordinances, and regulations;
(b)  State and local zoning and land use laws and regulations; and

(3) Maintain a continuously updated compilation of the records required by
this Ordinance and, on the first Monday of every month, provide the Town
Manager or designee with an update of those records for all persons who
are, or have been, employees at the business since the first Monday of
the previous month, and their positions.




(B) No licensee or operator may change the name of a sexually-oriented
business unless and until the licensee or operator satisfies each of the following
requirements:

(1)  Provide the Town Manager or designee 30 days notice in writing of the
proposed name change; and

(2) Pays the Town Manager or designee a three dollar ($3.00) change of
name fee; and

(3)  Complies with Fictitious Name Act codified in § 865.09, Florida

SECTION 26. Exemptions.

(1) by a proprietary school, licensed by the State o

college, or university supported entirely qg%!p ,
(2) bya prlvate college or un:versﬁy that Maint a

university supported entirely or
(3) inastructure:

(@ that has no sngnws [
(b)  where, in egzde to parti

least thre (3) days in

that a p@;es xpﬁ sed any specified anatomical area during the person’s bona
i of d@m‘br dressmg room. |f the dressing room is on the premises

(A) If any person fails or refuses to obey or comply with or violates any of the
criminal provisions of this Ordinance, such person upon conviction of such
offense, is guilty of a misdemeanor and will be punished by a fine not to exceed
$500.00 or by imprisonment not to exceed 60 days in the County jail, or both, in
the discretion of the court. Each non-compliance or violation will constitute a

separate offense.




(B) Nothing herein contained will prevent or restrict the Town from taking any
other lawful action in any court of competent jurisdiction necessary to prevent or
remedy any non-compliance or violation. Such other lawful actions will include,
but will not be limited to, an equitable action for injunctive relief or an action at
law for damages.

(C)  Further, nothing in this Section will be construed to prohibit the Town from
prosecuting any violation of this Ordinance by means of the code enforcement
system established pursuant to the authority of Chapter 162, Florida Statutes.

(D)  All remedies and penalties provided for in this Section are gurulative and
independently available to the Town and the Town is authonzed to pia sue any
and all remedies set forth in this Section to the full extent alIQWEd by law

SECTION 28. Injunction.

business without a valid ficense or in violation gF'Sei ior of thls ordinance is
subject to a suit for injunction as well as prosegution minal violations. Such

Each day a sexually-oriented businesg: Ates is a separate offense or
violation. L

SECTION 29. Judicial Reviewm

e-1s) enial of a renewal of an application,
suspension of any licensg, szevé’t;gti it of any license, the applicant or licensee
may seek prompt jugu;la?« review { i i
competent jurisdictio gj The admin

the court.

SECTION

W%rs Beach employees, the Town Council, the Lee County
ffice, all other Town agencies and agents, and all other County
cers, agenaﬁnd employees, charged with enforcement of the State and local
stand ches are immune from prosecution, civil or criminal, for reasonable,
good fésﬁmgéfrespass upon a sexually-oriented business while acting within the
scope of authority conferred by this Ordinance.

SECTION 31. Notice

Any notice required or furnished by the Town under this Ordinance may
be accomplished by sending written notification by certified mail to the mailing
address provided on the license application. The Town will consider said mailing
address the correct mailing address unless the Town Manager is otherwise




notified in writing by certified mail .
SECTION 32. Severability.

If any section, subsection, or clause of this ordinance is deemed to be
unconstitutional or otherwise invalid, the validity of the remaining sections,

subsections, and clauses will not be affected.

SECTION 33. Conflicting Ordinance Provisions.

All ordinances or parts of ordinances in conflict with the P! VIS
ordinance are hereby repealed. o

SECTION 34. Effective Date.

This ordinance will become effective

Council Member by Council
Member and, upon a vote, the result was as
follows: :

Larry Kiker, Mayor

Herb Acken, Vice Mayor
Tom Babcock
Jo List

Bob Raymond

S day of 2009.

TOWN OF FORT MYERS BEACH,

By:

Larry Kiker, Mayor

Anne Dalton, Esquire
Town Attorney
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TOWN OF FORT MYERS BEACH
ORDINANCE NO. 09-___

AN ORDINANCE OF THE TOWN OF FORT MYERS
BEACH, FLORIDA, TO BE KNOWN AS THE TOWN
OF FORT MYERS BEACH LIQUOR LICENSE
RESTRICTION ORDINANCE; PROVIDING
AUTHORITY; TITLE AND CITATION; FINDING OF
NECESSITY; DEFINITIONS; HOURS OF BUSINESS
DURING WHICH SALES . OR  SERVICE, |
CONSUMPTION, AND OCCUPANCY ARE
PROHIBITED; ALCOHOLIC BEVERAG
ESTABLISHMENTS; PROHIBITED LOCATIONS;
MEASURING DISTANCES; EXCEPTIONS

PENALTIES;  SEVERABILITY; REPEALIN

CLAUSE AND REPEALING ORDINANCE NO.

06; AND PROVIDING EFFECTIVE I@Mﬁ

!x ‘!f

,,,,,,

FLORIDA as follows:
SECTION 1: Authority.
This Ordinance is enacteds

Laws of Florida, Chapters 16;
provisions of law.

the provisions of Chapter 95-494,
166,E¢rida Statutes, and other applicable

SECTION 2: Title and c,,xﬁ‘?’fﬁ;@
L
This Ordman&e Wil eﬂéit‘nown and cited as the “TOWN OF FORT MYERS

BEACH OPEN A”i:COHO C BEVERAGE CONTAINER ORDINANCE.”

cfi?

“Necessity.

wn q%},@uncﬂ finds that the revision and repeal of provisions of
relating to open alcoholic beverage containers as set forth
thIS Ordinance is necessary for the effective administration and

SECTION 4. Definitions.

For the purpose of this Ordinance the following terms, phrases, words, and
their derivations have the meaning given herein. When not inconsistent with the
context, words used in the present tense include the future, words used in the
plural include the singular, and words used in the singular include the plural.




Alcoholic beverage means distilled spirits and all beverages containing one-
half (1/2) of one percent (1%) or more alcohol by volume. This definition is
intended to accord with the definition in the Beverage Law.

Alcoholic beverage establishment means any establishment within the
municipal limits of the Town that meets all local zoning requirements, possesses
all municipal and county permits required by law, and is currently licensed by the
division of alcoholic beverages and tobacco for the sales or service of alcoholic
beverages for consumption off the licensed premises, on the Ilcensed premises,
or both.

Bar means an operation the primary activity of which is the sa
alcoholic beverages for consumption on the premises.

Beverage Law means chapters 561 through 565, 367, an
Statutes. ‘

i v
i wf%f*‘

Day care center, child means a facility org sthat provides care,
protection, and supervision for six or more chilgren unref@‘[ed to the operator and
that receives conaderatxon for any of the chuldre%recel\qmg care, whether or not
éﬁ)llc or nonpublic schools
School Attendance Law, Ch. 322

) spter” is synonymous with the terms

Florida Statutes. The term “child day
“preschool” and “nursery schoolg Mgé,

nf

Jg
Dwelling unit means a fpom 6#?‘ rooms connected together that could
. constitute a separate, indgj ncfen ‘?b%‘ ckeeping establishment for a family, for
owner occupancy, or for 4. or le4Se on a weekly, monthly, or longer basis as
specified in the L,,am D ment Code for various zoning districts, and is

»»»»»

same structure éd ;d that ¢p
oy, Ny,

gurse | Lans food items available on a menu that include soups,
s Bih, dE . :
sala Sidejgrd: ientrées, non-alcoholic beverages, and desserts.

and tigder sipgle control, that are kept, used, maintained, or advertised as, or
held out#8” the public to be, a place where sleeping accommodations are

supplied for consideration to transient guests for periods of one day or longer.

Hotel bar means a bar operated in connection with any hotel/motel or
multiple-family building with more than 100 units, operated by the same owner or
management, licensed by the state for, and engaged primarily in, sales or service
of alcoholic beverages under the Beverage Law for consumption on the premises
during the hours of operation of the hotel business not prohibited by this
Crdinance.




Hours of operation means the posted hours that an establishment is open to
the public for business within the limitations on hours of business established by
this Ordinance.

Licensed premises means not only rooms where alcoholic beverages are
stored or sold by the licensee, but also all other rooms in the building which are
so closely connected therewith as to admit free passage from rooms where
alcoholic beverages are stored or sold by the licensee to other rooms over which
the llcensee has some dominion or control and also includes ajl ©f the area

license involved and designated as such on said sketch, in additic
included or designated by general law. This definition is intend

ic beverage ‘et o t@iahshment licensed by the
state where alcoholic beverages a@@’ p ge goods are sold only in sealed

| ro@g 2
def:mteness that its !ocatzori;;;ﬂend ﬁegundanes may be established, that is

“de’%!ppe Jas land to be used or developed as a
=h.Us &'as a unified whole.

1y

Park meansg'*"ia%%{}:‘ eé;ﬁ'ona] area open to the public that serves the
lmmediately sur‘h und ;;; neighborhood, entire community, or larger area,
including & serve };zen spaces, playgrounds, recreation facilities and fields,
museum ?audi’riz%réurf‘?éf #anges and buildings, lakes, streams, canals, lagoons,
wate Sizpeols, causeway bridges, roadways, marinas, piers, and abutting
!an@é 'aﬁﬁ‘ gdjag;eg@t?httoral waters, that are used for recreational purposes, or as
parlgﬁ, and“ﬁae pertinent rights-of-way presently under or hereafter acquired and
placédsjwndéﬁ‘ the jurisdiction, control, and administration of the Town, and all
public séivifle facilities located on grounds, buildings, and structures in the Town
that are under the control of or assigned for upkeep, maintenance, or operation

by the Town.

Person means any individual, association, corporation, estate, firm, limited
partnership, partnership, trust, or other legal entity.

Place of worship means a structure or structures designed primarily for
accommodating an assembly of people for the purpose of religious worship,




including related religious instruction, church, or synagogue ministries involving
classes for 100 or less children during the week, and other church or synagogue
sponsored functions that do not exceed the occupancy limits of the building.

Premises means any lot, area, tract, or parcel of land.

Religious facilities means religious-related facilities and activities that may
include, but are not limited to, bus storage facilities or areas, convents, rectories,
monasteries, retreats, church or synagogue ministries involving classes for more
than 100 children during the week, and assisted living facilities.

service of food and beverages in a ready to consume state.

Restaurant, bona fide means a restaurant that is also, 2
establishment that: 4

(@) Is engaged primarily in the service of f

(b} meets all local zoning requu‘é; e
county permits required by law; and ‘;é

(c) is currently and lawfully ;iii:ens
the department of busines g

preparation staff 0@% D ;%}aring and serving fuil course meals continuously

during all hours qsf opéefatios; and

‘ O\%ﬂ; sejvice area consisting of tables and chairs, or customer
Z’Fécmtles restroom facilities, pantries, and storage room(s)

tagether, comprise no less than 75 percent of the gross floor

dequate to accommodate the service of full course meals;

) hgé“a ’suﬂnment total number of seats or chairs at tables, counters, and bars
within the customer service area to accommodate the full occupant load as
determined by the town in accordance with the provisions of the Florida Building
Code and the Florida Fire Code or successor codes.

This definition is intended to accord with the definition in the Beverage Law.

Restaurant bar means a bar operated in direct connection with a bona fide
restaurant and by the same owner or management, licensed by the state for




sales or service of alcoholic beverages under the Beverage Law for consumption
on the premises during the hours of operation not prohibited by this Ordinance.

School means an educational institution run by a public agency, a church or
synagogue, or a not-for-profit organization.

SECTION 5. Hours of business during which sales or service,
consumption, and occupancy are prohibited.

(a) Sales or service. The sales or service of alcoholic bev aj@% on any
licensed premises of an alcoholic beverage establishment is pro t@ﬁé?iﬁehmeen
the following hours: :

(1)
2) i
3)
(4)
(5) ¢
(6)

" Iy
(8) On legal holidays e%éﬁ'i’:ﬁ !3,6 ‘ 1% state law, the hours of prohibition are the

same for the.gdays oisﬁ\g\ﬁ(;;léﬁ%guch holidays fall as for subsection (6}, above.
» = §E!;fé:§r<

ption “dnd occupation of establishments licensed for

n“the premises. The consumption of alcoholic beverages on

:tioh{%%i%fgé“gﬁ yalcoholic beverage establishment licensed for on the

15
15

3

premises capsumption is prohibited between the following hours:
i . {ézgx

fi .
n Monday and on Monday.

on Tuesday and

on Wednesday and

on Thursday and on Thursday.

on Friday and on Friday.

- on Saturday and 1. on Saturday.




(7)

(8) On legal holidays established by state law, the hours of prohibition are the
same for the days on which such holidays fall as for subsection (6), above.

on Sunday and on Sunday.

Alcoholic beverage establishments are prohibited from opening or remaining
open to the public for business or to allow patrons, customers, or persons other
than employees and vendors to remain on such licensed premlses during the
hours specified above.

(c) More limited hours of operation. Owners or operatofs Wl@oilc
beverage establishments or other lawful businesses regulated b¥,th|‘ @rdinance,
for business or other reasons, may choose fo restnct an operﬁéﬁ‘o i within

will be construed to prevent an alcoholic beverage es,,
hours of operation more restrictive than those progg@g;i )

measuring distances; exceptions.

‘Be erage esfableshments are prohibited

ggiﬁ$ i

(a) Prohibited locations. Alcoh
within 500 feet of:

(1) A noncommercial sch

)

}ﬁa-‘ ;i;“ h B
xj }n

(b) Mé{é’:sunjff@‘jp}’s%nces. Distances must be measured from the nearest
point.on t é%@ﬂim%;ﬁer boundary line of the parcel of land on which the alcoholic
be\gerag“ﬁ*gstam;@ fnent is located, in a straight horizontal line, to the nearest

% erimeter boundary line of the parcel of land on which the prohibiting

(¢) Exceptions.
(1) Bona fide restaurants, provided:
a. The bona fide restaurant is in full compliance with the requirements of

the state division of hotels and restaurants of the department of
business and professional regulation; and




b. The bona fide restaurant serves full course meals at all times during its
hours of operation; and

c. If the licensed premises includes a bar, only a restaurant bar is used
and the sales or service of alcoholic beverages is only to patrons
ordering meals or waiting to be seated at tables, and the restaurant bar
is located so that there is no indication from the outside of the building
and any associated structures that alcoholic beverages are available on
the premises. The restaurant bar must be directly connected with the
dining room and must be only a service bar for patr'
restaurant. Stools are permntted at the restaurant bafan

premises. The sale of alcoholic beverages is pg@ o
restaurant is not actually engaged in and ope e;z;t!;gé
service of full course meals; and -

d. The bona fide restaurant continues tgf éomp awithagll applicable laws,
regulations, and other definitional é ‘ reqwrements of the
Land Development Code.

a. The hotel/motel or ges%rt
noncommercial schofl.

S é@agg
E]@tell Totel”
i ;ggﬂon;:
“that qlg%hblfc beverages are available on the premises. The hotel bar
mtfst be directly connected with the hotel/motel or resort and must be

dnnk only. A package store or the sale of package goods from a hotel
bar is prohibited on the licensed premises. The sale of alcoholic
beverages is prohibited when the hotel/motel or resort is not actually
operating and open to the public as a hotel/motel or resort; and

d. The hotel/motel or resort and all alcoholic beverage establishmeni(s)
continue to comply with all applicable laws, regulations, and other




definitional and regulatory requirements of the Land Development
Code.

(3) Membership organizations, provided:

a. The membership organization is not located within 500 feet of any
noncommercial school;

b. The sales or service of alcoholic beverages is only to members and
member-accompanied guests of the membership orgqn; jon, and
there is no indication from the outside of the bu;{glm
associated structures that alcoholic beverages are s
premises; and

c. The membership organization continues to comgly‘

laws, regulations, and other definitional and regiflatory
the Land Development Code.

(4) Nonconforming uses. Any alcoholic™ify
operating on licensed premises prior totiguly ‘1@ 1999 is exempt from
‘subsection (a) of this section,_ but is st&ye&‘i to the provisions for
evelopment Code, as long as it

icable laws, regulations, and other

continues to comply with
definitional and regulatogg'

a. Distance from s *{:{Tm g% for a bona fide restaurant, an ordinance
approving the | eff‘i?@&mo "an alcoholic beverage establishment within
500 feet,,@gﬁhpasge;& i and containing a noncommercial school will be
requureg"’ prios st Fissuance of a use permit. In addition to the

considet: tlons é 1d findings required for rezonings by Chapter 34 of the

gaﬁ%t@ghé;{ppm t Code, prior to approval the local planning agency
should ?@c fend and the town council must find that the location
srometes ithe public health, safety, and general welfare of the

sommunify in accordance with § 562.45 of the Beverage Law.

[

)»)Dlsﬂénce prohibition from all other uses. Except for a bona fide
"Hire€taurant, hotel/motel or resort, membership organization, or lawfully
existing nonconforming use complying with the requirements of this
Ordinance, a special exception in accordance with the requirements of
the Land Development Code for location of an alcoholic beverage
establishment within 500 feet of a parcel of land containing a place of
worship, religious facility, child day care center, park, dwelling unit
under separate ownership, or another alcoholic beverage establishment
is required prior to issuance of a use permit.




The proceedings for such special approval must be in conformance with
the provisions of Florida Statutes § 166.041(3)(c). These restrictions will
not be construed to prohibit the issuance of special event permits as
provided for in § 561.422 of the Beverage Law, the Land Development
Code, and ali other applicable regulations.

SECTION 7. Penailties.

Any person convicted of violation of Section 5 of this Ordinance may be
punished by a fine not to exceed $500.00 or by imprisonment in;bn County jail

provided in Ch. 318 Florida Statutes.
SECTION 8. Severability.

If any one of the provisions of this Ordinat
express provision of law or contrary to the p
expressly prohibited, or against quilc policy, o
whatsoever be held invalid, then suck p "f*ﬁlon will be null and void and will be
deemed separate from the remamlng ‘.i{kzms of this ordinance, and in no way
affect the validity of all other pr%;sgjgn 's 'gg})rdmance

: i”‘éu ordinances or parts thereof in conflict
with the prows;ongmggf this. ance are, to the extent of such conflict, hereby

superseded and; s;»épeé

The “f¢ ego:;ﬁb was enacted by the Town Council upon a motion of Council
Membe}‘""éi o and seconded by Council Member
and, upon being put to a vote, the result was as follows:

Larry Kiker, Mayor

Herb Acken, Vice Mayor
Tom Babcock

Jo List

Bob Raymond

i




DULY PASSED AND ENACTED this

ATTEST:
FLORIDA

By:

By

day of 2009.

TOWN OF FORT MYERS BEACH,

Michelle Mayor, Town Clerk

Approved as to form by:

Anne Dalton, Esquire
Town Attorney

Larry Kicker, Mayor




TOWN OF FORT MYERS BEACH
ORDINANCE NO. 09-___

AN ORDINANCE OF THE TOWN OF FORT MYERS
BEACH, FLORIDA, TO BE KNOWN AS THE TOWN
OF FORT MYERS BEACH OPEN ALCOHOLIC
BEVERAGE CONTAINER ORDINANCE;
PROVIDING AUTHORITY; TITLE AND CITATION;
FINDING OF NECESSITY; DEFINITIONS;
CONSUMPTION OR POSSESSION Ol
ALCOHOLIC BEVERAGES ON A BEACH, PUB
AREA, OR SEMI-PUBLIC PARKING LOT
EXCEPTIONS; PENALTY; PROVID
SEVERABILITY; REPEALING CLAUSE
REPEALING ORDINANCE NO. 96-05;
PROVIDING EFFECTIVE DATE.

IT IS HEREBY ORDAINED BY THE TO
FLORIDA as follows:

RT,MYERS BEACH,

SECTION 1: Authority.
This Ordinance is enacted pur

Laws of Florida, Chapters 163;ar

provisions of law.

SECTION 2: Title and

SECTION 4. Definitions.

For the purpose of this Ordinance the following terms, phrases, words, and
their derivations have the meaning given herein. When not inconsistent with the
context, words used in the present tense include the future, words used in the
plural include the singular, and words used in the singular include the plural.

Alcoholic beverage means distilled spirits and all beverages containing one-
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half (1/2) of one percent (1%) or more alcohol by volume. This definition is
intended to accord with the definition in the Beverage Law, Chapters 561 through
565, 567, and 568, Florida Statutes.

Beach means the land between the mean high and mean low water lines
owned by the State of Florida and the zone of unconsolidated sand extending
landward from the mean high water line to the place where there is a marked
change in material or physiographic form or the line of permanent vegetation,
usually the effective limit of storm waves; including any beach areas owned by
the town or Lee County, and any beach area that has arisen uponiit a right of
customary use by the public or a public easement, prescriptive or, se; and
the foreshore of tidal navigable waters.

Container means any bottle, can, cup, glass, or other rece

Open container means any container of alcohohc
opened, has its seal broken, had its contents

passenger area of a vehicle, or from which co sumptlon | capable immediately.
This definition is intended to accord with the! [ in Section 316.1936
Florida Statutes.

open space park parkway,
facility and/or field, roadV\gay,

service facilities located

) uildings, and structures that are under the
jurisdiction, controlgand a

atlon of the town special district, county, state,

aCOFlj nction with any business, enterprise, commercial
> building, or multiple-family building.

Beach; Public Area, or Semi-Public Parking Lot; Exemptions.

(a) General prohibition in public areas. Consuming, using, or selling any
alcoholic beverage, or manually possessing any open container of any kind that
contains any alcoholic beverage while on or within any public area, or while on or
within any vehicle located in a public area is prohibited. It is further prohibited for
any intoxicated person to enter or remain in any public area.

! A bottle of wine that has been resealed and is transported pursuant to F.S. § 564.08 is not an
open container under the provisions of F.S. § 316.1936.

Page 2 of 5



(b) Exceptions. The following activities are not subject to the prohibitions of
subsection (a) of this Section:

(1) A person under a written contract with the town to allow sales and service
of beer and wine may distribute, and persons of age not prohibited by the
patron age provisions of Division 5, Article IV, Chapter 34 of the Land
Development Code or other Town ordinance or state law, may consume
such permitted beer and wine only within the licensed premises
designated by the town without violating the provisions of this Ordinance.

(2) The consumption or possession of an alcoholic beverag
container, in a public area specifically authorized and ap
town for outdoor seating or a special event pursu

lic beverage
rmit a patron

consumed bottle of wine that i
must be securely resealed by,
from the licensed premises.
be placed in a bag or other

employee before removal
tially consumed bottle of wine must

opened or tampered wi
course meal mus

bottle of wine, must be'pla
trunk, or the area;behind the last upright seat of a motor vehicle that is not
equipped v

vehicle in which the driver is operating the vehicle pursuant to a
contract to provide transportation for passengers and such driver
holds a valid commercial driver's license with a passenger
endorsement issued in accordance with the requirements of Ch.
322 Florida Statutes; or

b. bus in which the driver holds a valid commercial driver's license

with a passenger endorsement issued in accordance with the
requirements of Ch. 322 Florida Statutes; or
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C. self-contained motor home that is in excess of 21 feet in length.

(6) Any wine in the possession of a minister, pastor, priest, rabbi or other
official of a religious organization that is to be used solely during religious
services.

(c) Resolution procedure, conditions. Notwithstanding the prohibition in
subsection (a) of this section, the town council may approve, by
resolution, the sales or service and consumption on the premises of
alcoholic beverages at any recreational facility for a one-tii
entity making application for the resolution must secu

permit or license authorized by Florida Statutes

for a period not to exceed 60 days,
apply to each such offense. If said v,

r'contrary to the policy of express law, although not
against public policy, or should for any reason
d, then such provision will be null and void and will be
Vthe remalnlng provisions of this ordinance, and in no way
[l other provisions of this Ordinance.

Ordn’&ance 96-05 specifically and all other town ordinances or parts thereof in
conflict with the provisions of this Ordinance are, to the extent of such conflict,
hereby superseded and repealed.

SECTION 9. Effective Date.

This Ordinance will become effective immediately upon it adoption.
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The foregoing was enacted by the Town Council upon a motion of Council
Member and seconded by Council Member
and, upon being put to a vote, the result was as follows:

Larry Kiker, Mayor

Herb Acken, Vice Mayor
Tom Babcock

Jo List

Bob Raymond

DULY PASSED AND ENACTED this day of

ATTEST: TOWN OF FORT M
FLORIDA

By:

' Michelle Mayor, Town Clerk

Approved as to form by:

Anne Dalton, Esquire
Town Attorney
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MINUTES
FORT MYERS BEACH
Local Planning Agency Meeting

Town Hall — Council Chambers
2523 Estero Boulevard
Fort Myers Beach, F1. 33931

Tuesday, May 12, 2009

I CALLTO ORDER

Meeting was called to order at 10:43 AM by Chairperson Weimer. Five members
present:

Dennis Weimer

Rochelle Kay

Bill Van Duzer

Joanne Shamp

Joe Yerkes

Evie Barnes- absent with excuse
Alan Mandel- absent with excuse

Staff present: LPA Attorney Ann Dalton; Community Development Director Dr. Frank
Shockey. Members of the public were also present.

1I. PLEDGE OF ALLEGIANCE
IIT. INVOCATION-Mr. Dennis Weimer
1V. TOWN CAPITAL IMPROVEMENT PROGRAM (CIP) ITEMS

Ms. Shamp reported that she has communicated with Scott Janke, Evelyn, Dr.
Shockey and Jack Green regarding the workshop scheduled for May 26
(following the LPA meeting), and all are available. Evelyn will prepare the
information packet in advance and they asked if it is required for the LPA attorney
to attend. Dr. Shockey feels that Evelyn is capable of handling questions on
funding issues that day. Ms. Dalton added that she will be on the premises that
day in the event she is needed, but there should be no Sunshine or legal issues to
address for such a workshop.

V. PUBLIC HEARING

A. DCI2006-0001 and DCI 2006-0002-White Sands, Captiva Villas and Bayside
CPD Zoning Amendments—Continued hearing

LPA-May 12, 2009 Page 1 0of 6



Ms. Dalton swore witnesses. Mr. Weimer polled members as to any ex-parte
communications regarding this matter. Mr. Van Duzer had a “lengthy discussion”
with Peter Lisich, a neighbor. No others had any communications.

Mzr. Weimer stated that Town staff asked for a continuance due to the receipt of a
large amount of paperwork for the subject. Dr. Shockey reported that the Town was
given this paperwork on the afternoon of May 1 and haven’t had the time to review
the information fully, which appears to include changes to the requested action.

On behalf of the applicant, Bill Waichulis addressed the meeting and acknowledged
receiving the notice and commented that they only had two changes, which they felt
did not require any action but were added for clarity.

Mr. Weimer asked for public comment. Carlton Ryffel asked the LPA to take the
proper time to research this issue and still give the public the opportunity to see it and
comment. Mr. Van Duzer requested that, before the hearing, LPA members be
furnished with a copy of the original CPD resolution and the agreement made at that
time. Mr. Weimer asked for a motion to continue the hearing to June 9™ at 10:30
AM.

Ms. Shamp moved to grant the continuance;
Ms. Kay seconded.
Vote: 5-0

VI. ADMINISTRATIVE AGENDA
A. Update on Commercial ROW Usage Issues

Mzr. Van Duzer stated that he prepared a report, each member has a copy, which
outlines four major issues and he suggested that it should be discussed at a future
meeting. He added that he feels there should be an addition to this issue regarding
pervious and impervious surfaces, although they may not seem to be directly related
to ROW, but are certain connected to it. He gave a summary of the few other items
that should be discussed and worked out before finalizing any ROW issues. Ms.
Shamp asked if there should be a ban on impervious surfaces altogether. There was
discussion about this and the possibility of expanding the research project to include
expert input, workshop, etc. Mr. Weimer agreed with Mr. Van Duzer’s opinion that
some LPA members take part in responsibility for further investigation into the four
main items and asked which Mr. Van Duzer will take. Mr. Van Duzer felt that there
were two “most serious” issues: maximum impervious surface allowance on
residential properties and the connection of private property to the ROW. There was
more discussion about which items were to be taken by whom and how. It was
decided that the “impervious surface connection to the ROW” issue will be the first
item to be addressed by the LPA and that all of the items will be handled separately.
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B. Discussion of the Proposed LDC amendment to add Section14-12 “Beach
furniture and equipment licenses”

Dr. Shockey addressed the LPA and referred to a “blue sheet” that went to Council on
April 20™, transmitting MRTEF’s resolution recommending an LDC amendment to add
a proposed section 14-12 requiring licensing of beach furniture and equipment
vendors. Council agreed to initiate the LDC amendment process and the language is
now before the LPA for consideration, though this is not a hearing. Mr. Weimer
advised the LPA that this is proposed change to the LDC that MRTF had previously
suggested to Council and this part of it (labeled “Exhibit C”) had been rejected.
However, today this is a new ordinance MRTF has suggested be adopted. Mr.
Weimer asked why this was rejected before and Dr. Shockey recalled that Council
members expressed discomfort with more restrictions and additional licensing
requirements, and disliked the idea of a cap on the number of licenses; Ms. Dalton
added that specific concerns with the insurance requirement and taking in garbage
receptacles each evening had precluded this from passing.

Mr. Yerkes was disappointed that it was rejected before, considering the amount of
work he and MRTF put into this previously and feels that it is ridiculous to start this
over again. Ms. Shamp said she had been present at the Council meeting when this
was decided and there was discussion here by LPA members and the attorney
regarding why the number “14” was picked as the cap on the number of licenses. Mr.
Yerkes added that there was another part of the original draft that is still absent, that
being the danger to children in the stacking of chairs, etc. Ms. Shamp asked about
how this item would affect beach renourishment and there was more discussion about
this.

It was decided that there should be more research and information gathered and
reviewed before this item moves forward on this; specifically, the number of current
licenses that are there, the number of beachfront resorts that supply furniture and
equipment, etc. Mr. Weimer also wants to have information in the packet regarding
what the prior recommendation from MRTF was and the revisions made to Chapter
14 that affect this. A MRTF representative and the MRTF staff liaison, Keith
Laakonen, may also be requested at meeting at which this is next considered.

Motion made by Ms. Kay to bring this forward to a public hearing;

Second by Mr. Van Duzer.

Mr. Yerkes commented that he’d like more background to review and discuss this
first, before going to a public hearing. Ms. Shamp agreed.

The motion was withdrawn and the item was rescheduled to be an agenda item,
tentatively for June 23, 2009.

Motion by Mr. Van Duzer to adjourn as the LPA and reconvene as the HPB

Second by Mr. Yerkes
Vote: 5-0
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VII. ADJOURN AS LPA; RECONVENE AS HPB

Ms. Shamp called the meeting of the HPB to order at 11:42 AM, five members present
with Evie Barnes and Alan Mandel- absent with excuse.

VIII. ADMINISTRATIVE AGENDA

A. Update-National Historic Register Application process
At the April 28™ meeting the HPB requested the register process to begin, which was
to be authorized by the Town Manager and Dr. Shockey. Ms. Shamp passed around
the letter requesting those funds, which she is asking HPB to approve for her to
submit to the Town Council. There was discussion about the funding and releasing of
those funds. The Town Manager had asked that the HPB specifically request the
Town Council to allow some of the funds that were set aside for the
plaque/brochure/website programs to be used for this purpose, if that is their
intention.

Mr. Weimer moved to approve and submit the letter for funding request;
Second by Mr. Yerkes.
Vote: 5-0
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