Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number: 2010-116

1. Requested Motion: Meeting Date: 10/04/10
Move that Section 27-55 of the Land Development Code be interpreted as
allowing (or disallowing) the transfer of an existing PAL license from 1130 Estero Boulevard to a new
location and directing that clarifying language be drafted and presented to the Town Council as an
amendment to Section 27-55 of the Land Development Code.

Why the action is necessary:
The current provisions of Section 27-55 of the Land Development Code relating to the transferability of
PAL licenses are not clear.

What the action accomplishes:
Clarifies Town Council’s intent with respect to the transferability of existing PAL licenses.

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
__ Consent _ Resolution _ Council
X _Administrative _ Ordinance _ Town Staff
X_ Other X_Town Attorney

5. Background:

See attached memorandum

6. Alternative Action:
N/A

7. Management Recommendations:

8. Recommended Approval:

Community Cultural
Town Town Finance Public Works | Development Resources Town
Manager Attorney Director Director Director Director Clerk

9. Council Action:

_Approved _ Denied _Deferred _Other




FOW1 ER@ Memorandum

"o WHITE BOGGS
TO: Mayor and Town Council
FROM: Marilyn W. Miller, Town Attorney
DATE: September 23, 2010
RE: Interpretation of Section 27-55 of the Land Development Code (relating to

transferability of PAL licenses)

The Town has received a request to transfer an existing parasail (PAL) license currently located
at 1130 Estero Boulevard to a new location. In reviewing the relevant Land Development Code
provisions, it is unclear whether such a transfer is permissible. The Town’s Land Development
Code contains a procedure for interpreting the Code in such situations. The relevant provisions
state as follows:

Sec. 34-90. Land development code interpretations.

The town council may hear and decide applications for interpretations of this code
as provided in § 34-265. Such applications shall not require a public hearing or
recommendation from the local planning agency. Applications for such
interpretations must be accompanied by the submittals described in § 34-
202(a)(4)-(9); the director may waive any submittals that are not applicable to the
type of interpretation being requested.

Sec. 34-265. Requests for interpretation of this code.

Where a question arises as to the meaning or intent of a section or subsection of
this code, a written request stating the area of concern and the explicit
interpretation requested shall be submitted on forms provided by the director.

(1) The director may render decisions of an administrative nature, such as
but not limited to:

a. Proper zoning classification for a use not specifically addressed; and

b. Procedures to follow in unusual circumstances.

(2) Interpretations which, in the opinion of the director, involve policy or
legislative intent issues shall be placed on the agenda of the town council for its
consideration (see§ 34-90)

The interpretation sought in this instance involves policy and/or legislative intent and must,
according to the above-cited provisions, be decided by the Town Council.



ISSUE: What was the Town Council’s legislative intent with respect to the limitations on
transferability of an existing PAL license to another location pursuant to Sec. 27-55 of the Land
Development Code?

FACTUAL BACKGROUND

In late August of this year, the Town Manager received the attached correspondence from
attorney Beverly Grady on behalf of her client, Paradise Parasail, Inc. (hereinafter “Paradise”).
Paradise currently has two parasail licenses for two separate locations: 1130 and 1028 Estero
Boulevard. Those two licenses have been in existence since before the time the parasailing
regulations were adopted in January 21, 1997. The license for 1130 Estero Boulevard has been
owned by Paradise since before 1997; the license for 1028 Estero Boulevard was originally
owned by another entity and was transferred to Paradise in 1999.

As you may know, the 1130 Estero Boulevard location is the Seafarer’s property that was
recently purchased by Lee County. Paradise has a valid and binding lease for its parasail
business at that location, but Lee County has made it clear that they do not want to continue with
the lease at that location. There are approximately three (3) years remaining on the current lease
and there is also an option to renew for an additional five (5) years. Lee County has taken title to
the property and there is an issue about the validity of the lease because the lease was not
recorded and the property was subsequently foreclosed by Fifth Third Bank. It is unclear from
the Court records whether the existing lease was extinguished by the foreclosure action.
Paradise is willing to transfer the license for 1130 Estero Boulevard to another location, but it is
unclear whether such a transfer is permissible under the current wording of the parasail
regulations.

When the parasail regulations were first adopted in 1997, the following PAL operators were
legally in existence: '

Rebel Watersports

Aquasports Unlimited

Wind and Water sport (two locations)

Paradise Parasail (1130 Estero Boulevard location)
Sun and Fun Air & Water Sports

Patrick Renalli

During the public hearing held on January 21, 1997, the minutes reflect that the foregoing seven
(7) licenses were acknowledged by the then Town Manager Marsha Segal-George. The minutes
quote Ms. Segal-George as stating that “There are 6 PAL licenses and one “grandfathered”
license (Pat Ranalli) and they are the only ones who could pick up at any location.” In
Ordinance 97-2, however, it states, in Section 28-50.B.7.:

The Town Manager may issue no more than (6) PAL licenses outstanding at any
point of time. PAL’s shall be issued on an annual basis coinciding with the
Town’s fiscal year, October 1 through September.



At the time that ordinance was passed, there were a total of seven (7) parasail business locations
operating and those same businesses have continued to operate and have been renewed from year
to year despite the foregoing provision which seems to indicate that only six (6) licenses can be
outstanding at any one time. One interpretation, therefore, is that the “grandfathered” license
referred to in the minutes from the adoption hearing was considered to be separate and apart
from the other six (6) licenses and is not to be considered as one of the six (6) licenses referred to
in Section 28-50.B.7. of the ordinance. The 1996 draft ordinance lends support to that
interpretation as it specifically lists Mr Ranelli in the grandfather provison due to written
agreements.

The original ordinance provision concerning transferability of PAL licenses read as follows:
28-54 TRANSFERABILITY OF PAL: GRANDFATHER CLAUSE

A. The PAL is transferable provided that the number of outstanding PAL’s issued
by the Town is less than six (6) and:
1. The location of the business complies with the minimum separation
requirements of this Ordinance, or is a “grandfathered in” accordance
under (sic) subsection B below; and
2. The new business owner files an amended application with the Town
providing the information required in this Ordinance.

B. Parasail operators that have established or commenced business at their
existing locations on or before the effective date of this Ordinance, and which are
in conformity with the location requirements of the Fort Myers Beach Land Use
Code, but may or may not comply with the location requirements set forth in this
Ordinance, may continue to operate as a nonconforming use after the effective
date of this Ordinance, unless terminated for failure to obtain the PAL as required
by this Ordinance, voluntary discontinuation of business for a period of 30 days or
more, or revocation of the PAL permit.

The foregoing section was repealed by Ordinance 01-05 and regulations concerning
transferability were added to existing Section 27-55 as follows:

Sec. 27-55. Transferability of PWVL and PAL licenses; grandfather clause
[incorporates § 28-54]

(a) Transferability. Provided that this chapter Ordinanee has been complied with,
the PWVL or PAL is transferable if:

(1) The location of the business complies with the minimum separation
requirements of this chapter erdinanece, or is a “grandfathered in” aecerdanee
under subsection (b) below; and

(2) The new business owner files an amended application with the town
providing the information required in this chapter Ordinanee; and

(3) Transferability of PALs to new conforming locations may only be allowed
when licenses fall below 6. If there are 6 or fewer PALSs issued, then a license at a

nonconforming location can move that license to a conforming location and




surrender the nonconformmg location which still results in 6 or fewer total
licenses.

%emmﬁst—be—}ess—tha&sﬁe [moved from § 28 54]

(c) Nonconforming PALs. (b} Parasail operators that have established or
commenced business at their existing locations on or before January 21, 1997, the
effective-date—ofthis-Ordinance, and which are in conformity with the location
requirements of the-Fert-Myers-BeachJand-use this code, but which may or may
not comply with the location requirements set forth in this chapter Ozdinanee,
may continue to operate as a nonconforming use after January 21, 1997, the
effeetive-date-of this-Ordinanee; unless terminated for failure to obtain the PAL as
required by this chapter, Ordinanee; voluntary discontinuation of business for a
period of 30 days or more, or revocation of the PAL permit. [moved here from §
28-54]

The first and second sentence in Section 27-55(3) appear to contradict one another. The first
sentence indicates that PAL licenses are only transferable if there are five (5) or fewer licenses
(i.e. less than six). The very next sentence, however, indicates that a license can be transferred if
there are six (6) or fewer licenses. To further complicate matters, it appears that in practice, the
Town has, over the past several years, allowed several of the existing businesses to transfer their
PAL licenses to different locatons despite the fact that there have always been a total of seven (7)
licenses in existence.

The wording in Section 27-55(c) concerning “nonconforming” PALs is likewise ambiguous. If
the established businesses conformed to the location requirements on the date the ordinance was
adopted in 1997, then arguably they are comforming, not nonconforming. Normally a
“nonconforming” use or location is defined as a use or location that conformed to all legal
requirements at the time the use or location originated, but no longer conforms to all
requirements due to a change in regulations. It is unclear from the records I have reviewed, but
perhaps the “grandfathered” business was the only truly “nonconforming” business at the time
the regulations were adopted in 1997. That would make sense, since the terms “grandfather” and
“nonconforming” are terms that typically have the same meaning.

Another section that is relevant to the issue is Section 27-53(d), which states:

27-52 (d) Cap on number of licenses. PWVLs and PALs shall be issued on an

annual basis coinciding with the town’s fiscal year, October 1 through September

30.

(D The town manager may issue no more than 10 PWVL licenses outstanding
at any point of time.

2) The town manager may issue no more than 6 PAL licenses outstanding at
any point of time.

3) See § 27-55 for regulations on transfers of existing PWVLs and PALs.



Since the six (6) original PAL licenses; plus the Renalli “grandfathered” license have all
apparently been in effect continuously for the past thirteen (13) years, an argument can be made
that the six (6) licenses referred to in this section, and perhaps in the other LDC sections as well,
do not include the Renalli “grandfathered” license. But, as stated above, the Town has for the
past thirteen years, routinely renewed all seven of the existing licenses on an annual basis.

I have reviewed the minutes of both the 1997 and 2001 Town Council meetings when the
ordinance was first adopted and then amended to try to discern the legislative intent, but have
found nothing other than Marsha Segal-George’s comments from the adoption of the original
ordinance in 1997. As stated above, her only comment at that meeting was to state that there
were six (6) PAL licenses and one (1) “grandfathered” license and that they are the only ones
who could pick up at any location. It appears that the restrictions on location transfers may have
been adopted to ensure that no more than seven (7) businesses would be permitted. Another
possibility, however, is that the regulations were adopted to further limit the number of parasail
business locations by only allowing a location transfer when the number of licenses falls below a
certain number.

The Town Council must decide what it believes the previous Council’s legislative intent was
when Section 27-55 of the Land Development Code was adopted and subsequently amended.
Council’s options are: (1) determine that it was the prior Council’s intent to allow any of the six
(6) parasail business licenses that were in existence in 1997 (i.e. excluding the “grandfathered”
location) to transfer to a new location; (2) determine that it was the prior Council’s intent to only
allow an existing business to transfer its license to a new location if there are less than six (6)
licenses outstanding at the time the transfer is sought (i.e. five (5) or fewer outstanding licenses);
or (3) determine that it was the prior Council’s intent to allow any of the seven (7) parasail
businesses that were in existence at the time the regulations were adopted to transfer their license
to a new location. Once Council decides how this section should be interpreted, it is my
recommendation that section 27-55 be amended to clarify the language so that it accurately
reflects the legislative intent and hopefully removes the ambiguities.

If you have any questions concerning the foregoing, please do not hesitate to contact me.

Attachment
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August 27, 2010

Mr. Terry Stewart

Town Manager

Town of Fort Myers Beach
2523 Estero Boulevard

Fort Myers Beach, FL 33931

Re: Transfer of PAL’s Pursuant to Chapter 27

Dear Mr. Stewart:

This correspondence is prepared on behalf of Paradise Parasail, Inc., who currently has ,
PAL’s for 1130 Estero Boulevard and 1028 Estero Boulevard. We want to extend our
appreciation and thanks to you and your staff for the assistance provided in research of minutes
and historical information to the extent that it could be obtained. In this correspondence we
wanted to discuss the ability and right for location transfers of the 6 PAL’s that were issued
pursuant to the original ordinamce, Ordinance 97-2 and later incorporated into the Land
Development Code Chapter 27.

The Town since adoption of its regulations on parasailing has permitted transfers of
PALs to a different geographical locations,

It is established by the records of the Town Council and the official minutes of the Town
Council that at the time of adoption of the parasailing regulations on January 21, 1997, the Town
recognized 6 PAL vendors and one grandfathered vendor location, The records also established
that the Town has consistently authorized and approved location transfers of the 6 PAL
locations.

The “grandfathered location” is referenced as a PAL license today which makes it appear
that there are 7 PALs. This has caused confusion in reviewing the section on the transfer of
PALs that states that there needs to be 6 or fewer PAL’s to permit a transfer, We would
respectfully submit it was the Town’s understanding when one reviews ithe adoption process of
this parasail ordinance and the draft ordinances and the minutes of the Town Council that the
Town recognized 6 lawful PALs and a grandfathered situation that could remain. It was clearly
understood that the 6 lawful PALs could continue to transfer their locations and have, in fact,
received Town approval of transfers to new locations.

The purpose of this correspondence is to obtain confirmation from the Town that PAL for
location at 1130 Estero Boulevard which is one of the 6 original PALSs issued in 1997 at the time
of the adoption of the Ordinance may be transferred.

NEW YORK CLEVELAND TOLEDO AKRON COLUMBUS CINCINNATI

WASHINGTON, D.C. TALLAHASSEE ORILANDO FORT MYERS NAPLES FORT LAUDERDALE
314672 v_01 \ 123116.0001



Mr. Terry Stewart
August 27, 2010
Page2

In support of this position, we would like to provide some background documentation
which includes the following:

° correspondence from John Guceiardo who was Assistant to the Town Manager
from 1996-2005. He was personaily involved in the preparation of the 1996-97
parasailing ordinance and the annual issuance of PAL permits through 2005. His
correspondence supports the interpretation that the 6 lawful PAL vendors were
intended to and have in fact transferred locations consistent with the ordinance.

. The minutes of the October 7, 1996 Town Council Meeting reviewing a draft of
the parasailing ordinance and a copy of the draft ordinance dated 10/2/96; and

® January 21, 1997 minutes regarding the adoption of the parasailing ordinance.

The draft ordinance considered on October 7, 1996 recognizes that the parasail licenses
are capped at 6, but added Section 16g to specifically recognize an additional grandfather
situation with the following language.

“However a grandfather Lee County Parasail license holder is
currently operating within the Town through written agreements,
The Ranalli Parasail Inc. license will be allowed to operate
pursuant to this section and will be allowed a Fort Myers Beach
Parasail PWV1 license. The rights to this license (Ranilli Parasail
Inc.) will continue as long as the license holder complies with the
requirements and conditions of this ordinance.”

At the October 7, 1996 meeting the Town Attorney recommended that the “actual name”
of the grandfathered operator in Section 16g be deleted from the ordinance so would not appear
that the Town was granting a franchise to the grandfathered operator but the grandfather section
was included to protect this operation.

At the January 21, 1997 adoption hearing, the following PAL operators attended and
spoke:

Dean Kirkestner (Rebel Watersports)

Bill Perry (Aquasports Unlimited)

Ted Primich (Wind and Water sport) — 3040 and 1400 Estero Boulevard
Rick Smith (Paradise Parasail}- 1130 Estero Boulevard

Lonnie Clark (Sun and Fun Air & Water Sports)

Patrick Renalli

314672 v_01 11231160001



Mr. Terry Stewart
August 27, 2010
Page 3

Note on Page 5 of the 1/21/97 Town Council minutes, when the public hearing was
closed on the parasailing ordinance, the Town Manager stated “this ordinance has been worked
on since the summer, has had a lot of input from the vendors, and has passed the LPA. There are
6 PAL licenses and one grandfathered license (Pat Ranalli) and they are the only ones who
could pick up at any location.” In other words, the Town Council adopted a regulation
permitting 7 locations and 7 vendors, 6 of which were to be issued the PAL license and one of
which was to be recognized as a grandfathered operator.

This ordinance as adopted was supported by the parasailing industry because there was
no question that each of the 6 PAL licensed operators were considered lawful and able to transfer
to locations. In addition, Mr. Renalli was protected as he could continue to operate at his
location based on the grandfather language,

Based upon Paradise’s research it understands that three of the current 6 locations for
PALs today were original locations at the time of the adoption of the ordinance: 1400 Estero
Boulevard, 3040 Estero Boulevard and 1130 Estero Boulevard. Location of original PALS do
not appear to be available in the Town’s records but based upon Paradise’s knowledge and
mterviews with former operators, it is clear that transfers have occurred to current locations. For
example, Paradise has been informed that PAL were issued to 6890 Estero Boulevard and on I
Street but later the Town approved geographic location transfers. Locations that currently have
PALs issued were not the original locations in 1997. Since the time of the adoption hearing the 6
PAL licenses have been permitted to transfer to new locations and permitted to transfer to new
owners. ‘The August 20, 2010 letter from John Gueciardo establishes how the Town interpreted
and applied Chapter 27. We are confirming consistency of that interpretation,

We are requesting confirmation that the PAL owned by Paradise at 1130 Estero
Boulevard and PAL located at 1028 Estero Boulevard are each mdividually entitled to be
transferred under Chapter 27 as they were each one of the original authorized 6 PAL licenses,
This request is consistent with the ordinance and the interpretation applied by the Town to
Chapter 27. :

Thank you for your attention to this matter.
Very truly yours,
ROETZEL & ANDRESS, LPA

K Hina

4%@'- Beverly Grady

BG/umr
Enclosures

314672 v_01 % 123116.0001



JOHN GUCCIARDO
177 Dundee Road
Fort Myers Beach, FL. 33931

August 20, 2010

Mr. Terry Stewart

Town Manager

Town of Fort Myers Beach
2523 Estero Boulevard

Fort Myers Beach, FL 33931

Re:  Parasailing Regulations
Dear My, Stewart” "/,

I was an employee of the Town of Fort Myers Beach from 1996 until 2005. As part of
my duties I was familiar with and worked on the parasailing and personal watercraft regulations
in the summer of 1996 through adoption of Ordinance 97-02 in J anuary 21, 1997. I personally,
and in conjunction with the Town Manager, Marsha Segal George worked with the jet skis and
parasail operators on Fort Myers Beach in the crafting of the parasail and personal watercrafi
regulations. In addition, I was familiar with the Town’s review and approval of transfers of
certain PAL (parasailing licenses) within the Town through 2005. 1 was familiar with Chapter
27 of the Land Development Code through 2005.

In 1996 there were 6 parasail operators and a grandfathered location with Mr. Patrick
Renalli. The intent of the ordinance was to recognize and cap the existing parasail operators
licenses at 6 and, in addition, recognize there was a grandfathered operation with Mr. Repalli. It
was the intent of the Town Council, through its regulations, to permit the 6 PAL holders of
licenses to transfer licenses to different locations and to sell their licenses. It was never the intent
of Town Council to preciude the transfer of one of the 6 PAL Licenses until one of the 7
operations went out of business. The understanding of the 6 PAL license bolders was that there
was 1o impediment o transfer or sale of any of the 6 PAL’s. In fact, during my tenure with the
Town of Fort Myers Beach transfers of several of the 6 lawful PALs were permitted in
compliance with the parasailing ordinance which is now Chapter 27 of the Land Development
Code.

1 hope this provides assistance in providing some history and meaning of Chapter 27.

Very truly yours,

WA 2,

6 Gucciardo
4

314421 v_0} 1123116.0001
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| Contact Us

Council Minutes : January 21, 1997

FORT MYERS BEACH
TOWN COUNCIL MEETING
JANUARY 21, 1997
Nations Bank, Council Chambers
2523 Estero Boulevard
FORT MYERS BEACH, FLORIDA
I CALL TO ORDER

The meeting was opened on Tuesday, January 21, 1997, at 6:30 P.M. by
Anita T. Cereceda, Mayor.

Present at the meeting were: Anita T. Cereceda, Mayor and Council
Member; Council Members Rusty Isler, Ray Murphy, and Garr Reynolds;
Marsha Segal-George, Town Manager; and Attorney Richard Roosa.

Excused from the meeting: Vice-Mayor and Council Member Ted
FitzSimons

i PLEDGE OF ALLEGIANCE
All assembled recited the Pledge of Allegiance to the flag.
Il INVOCATION

The Council was led in prayer by the Reverend Dr. Ronald P. Salfen, Pastor
of Chapel By The Sea Presbyterian Church.

IV PROCLAMATION ON CANCERTHON

Ray Murphy read a proclamation thanking Continental Cablevision and the
American Cancer Society for their many years of work on the Cancerthon
which will be held for the last time on January 25. Edward Garcia,
Community Relations manager of Continental Cablevision, accepted the
proclamation.

V PUBLIC COMMENTS AND INQUIRIES
There were no public comments.

VIAPPROVAL OF MINUTES: JANUARY B, 1897
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Motion: Mr. Murphy moved and Mr. Reynolds seconded that the minutes be
approved as submitted. The motion passed unanimously.

Vi REVIEW OF EXPENDITURES

Mr. Reynolds guestioned the expense for flowers for an LPA member in the
hospital. He suggested the Council set a policy at a later meeting.

Viil COUNCIL MEMBERS' ITEMS AND REPORTS
A RUSTY ISLER

Mr. isler had no items to bring before the Council.

B RAY MURPHY

Mr. Murphy mentioned that there needs o be a workshop on finances that
wilt cover the final results of the loan with First Union, operating account
balances, current bank balances, and a proposed budget ordinance
amendment (due to unexpected revenue including the grant money for the
Long property), etc. The workshop was tentatively scheduled for the second
workshop in February.

€ GARR REYNOLDS

Mr. Reynolds said that he would like a future workshop on poficies regarding
conduct of members during meetings, the role of the chair, and the setting of
the agenda. Mr. Reynolds read seven items and asked that these become
policy temporarily until a workshop can be heid. Marsha Segal-George said
that she only had a problem with changing the agenda once it is posted in
order to be fair to all the public who have checked the agenda ahead of time.
Mr. Isler agreed with all comments except the agenda which Is a staff
function and the council shouid rely on them. Mr. Roosa said that the
agenda idenfifies items which the council should be prepared to vote upon. if
you add something too late, council members don't have a chance to
prepare.

Regarding the cancellation of the councit workshop on January 16, Mr.
Reynolds felf that the Councl members should have been consulted first
since ha had an item that he would like to have discussed at the workshop.

He stated that he thinks it is OK for the Council members to discuss any
items that is in the public news.

He mentioned that the Shrimp Parade will be on February 22 at 10 AM. The
bridge will be closed at 9 AM.

At Traffic Committee they discussed crosswalks and safety. There will be
new signs going up at the crosswalks and the crosswalk stripes on the road
will be repainted so that they are more visible. Also no passing lines will be
painied near the crosswalks.

D ANITA CERECEDA

Mayor Cereceda stated that she has been brushing up on Roberts Rules of
Order and will be making the change that each Council member's vote will
be pclied separately on ordinances. She wouid also like to see a workshop

| Y SSORY S5 G, S e 1 1« > . N R
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on policies. The Council also needs to appoint a charter review committee.
She proposed that each Council member nominate a person to sit on the
board, but if the Council prefers, they could nominate a siate and the fop five
vote-getters will be on the commitiee. The committee wili hold open
meetings per the sunshine law. The Chamber has already conducted a
review and the council's review committee will make use of their review.

She also said that there has been a meeting with the Sheriff who is short
$50,000 for covering the Town for Spring Break and he would like the Town
to allocate the money. She said that she went back to the minutes of an
earlier meeting where she specifically asked the Sheriff about core services
and was assured that we would receive the same services as in the past.
The Council agreed that the Sheriff could be counted on to do the right thing
for the Town.

X PUBLIC HEARING ON AMENDMENT TO VESSEL CONTROL AND
WATER SAFETY ORDINANCE ‘

Mayor Cereceda read the tities and opened the public hearing.

A BILL VAN DUZER

Mr. Van Duzer, a resident since 1956, has owned @ boat since 1958. He has
visited all areas of the back bay while fishing and believes it should be
protected, but he takes exception to the 1000 stow speed zone because it
will take 1 to 1 % hours from his canal to his favorite fishing hole. He does
not feel that he endangers the grass fiats or the animal life.

B LUCINDA KELLER

Ms. Keller is concemed about enforcement: who will enforce and how will it
be paid for? Marsha Segal-George said she will be meeting with law
enforcement bodies to discuss this.

€ JIM FIGUERADO

Mr. Figuerado, owner of Mid Isiand Marina, is opposed to the amendment
because he has just fixed up his marina and it would hit him financially
because no one will want to store their boat there if it will take them three
hours to get fo the Gulf. Mr. Isier pointed out that the channels have been
excluded from this ordinance.

D JOHANNA CAMPBELL

Ms. Campbell spoke for the animals. 1000" feet is not that far because the
channel is excluded and she knows that not all fishermen are as considerata
as the previous speakers. Rookeries have been destroyed and manatees
injured by excessive speed.

E RAY MERTENS

Mr. Mertens questioned whether we are over legistating and possibly
overstepping the boundaries for San Carlos Island and other jurisdictions.
500, if it is enforced properly and fined seriously, will be good enough. If we
try enforcement first and that still doesn't work, the Councit can go back later
and increase it to 1000". He wouid rather see enforcement than change.
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The public meeting was closed.

Mr. Reynolds suggested dropping any reference to "beach” since the
ordinance addresses the back bay. He also suggested it should say "not
less than 100 feet of the pier." Mayor Cereceda said she would like to see
the effective date be changed to a time when it can be enforced. She also
suggested leaving the zone at 500' but adding a 500' zone around any
beach which would protect all the rookeries and leave the rest of it open.
Marsha Segal-George feared that would be even harder to enforce.

Motion: Mr. isler moved and Mayor Cereceda seconded that the
amendment ordinance be dropped. After discussion, the vote was as
follows: Mr. Isler - yes; Mr. Reynolds - no; Mr. Murphy - yes, Mayor
Cereceda - yes. The motion passed.

Discussion: Mr. Reynolds would rathier have it continued until the next
meeting rather than dropped.

The Council took a break at 8:00 PM and reconvened at 8: 15 PM.
IX PUBLIC HEARING ON PARASAILING ORDINANCE

Mayor Cereceda read the titles and opened the public hearing.

A AL VAN HORN

Mr. Van Horn urged support because the beach needs reasonable
measures of control.

B DEAN KIRKESTNER

Mr. Kirkestner, of Rebel Watersports, expressed concem about the
requirement for Florida stickers because he is federally registered and is not
required to have them. He felt that the rule about 500" from the pier was
unnecessary and that people want to take pictures of the pier. He is having a
problem with private boats anchering within the buoy lanes for jet skis. if the
ordinance can't be enforced, don't pass it.

C BILL PERRY

Mr. Perry, of Aquasports Unlimited, said that perhaps parasail operators
shouid only be able to operate out of the PAL sites (only 8 locations on the
island) rather than out of PWVL |ocations.

D RON JOHNSON

Mr. Johnson said that there are 21 PWVLs, and therefore this ordinance
would allow 21 locations for parasai, That number needs to be restricted for
safety, He sald it is unfair that he has to operate 1000" out even though he
has a master's license, when an individual can run his boat within 500'.

E TED PRIMICH

Mr. Primich of Wind and Water Sports at Lani Kai said that locations without
parasail licenses don't have fo pay such high insurance and they don't have
to buy the expensive boats that are necessary for parasailing, yef the PWWVL.
operators are gaining from parasail vendors without paying for it. He has
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heard that Miami has a new law that you can't get a license unless you have
100 hotel rooms.

F RICK SMITH

Mr. Smith of Paradise Parasail said that the idle speed zone is to protect
swimmers and therefore 1000’ is unnecessary. There has never been a
probiem between swimmers and parasall boats, and all drivers have
captain's licenses. He thinks that a nule not to fiy over the pier would be
sufficient.

G LONNIE CLARK

Mr. Clark of Sun and Fun Air and Water Sports, mentioned that sometimes it
is necessary to have transactions on the boat because someone changes
their mind or the weather changes. Where money changes hands is not 2
safety isstte and shouldn't be in this ordinance. He also said they should be
able to lease vesseis, in case of a vessel failure during busy season. if they
can't lease a good replacement, someone might be tempted to run a vehicle
that is not in top condition, He suggested that the word "rental” should
probably read "charter” instead. He feels that the rule that a PAL cannot be
within 500" of 2 PWVL is not fair.

H PATRICK RANALLI

Mr. Ranalli of Ranalli Parasail guestioned whether they could pick up at
PWVL locations also. He is satisfied with the ordinance as it reads.

The public hearing was closed.

Marsha Segal-George stated that this ordinance has been worked on since

the summer, has had a lot of input from the venders, and has passed the

LPA. There are 8 PAL licenses and one grandfathered license (Pat Ranallj) <_,_-—-—-—
and they are the only ones who could pick up at any location. She has a

meeting with the marine patrol and the sheriff and coda enforcement this

week to discuss enforcement. It was noted that on page 8, it should read

“aperate” instead of "operated", and on page 7 at the top, "C” should be

removed. :

Motion: Mr. Reynolds moved and Mr. Isler seconded that the ordinance be
adopted. After discussion the vote was as follows: Mr. Reynolds - yes; Mr.
Murphy - yes: Mayor Cereceda - yes; Mr. Isler - yes. The motion passed
unanimously.

Discussion: Mr. Murphy asked why the parasailers are required to go out
1000". Bill Van Duzer, a member of the LPA, was asked fo speak as an
expert witness, and recalled that the LPA wanted them out because in
certain wind conditions, the parasail would be within 500 feet of the shore if
they inflated the chute at 500". In addition it wouid hopefully gef them further
out from the waverunners. Mr. Isler felt that these were technicalities that
could be worked out if they became major problems. You will never have a
perfect document, and ne one has said that the ordinance as written will put
them out of business or would be unsafe to them or the public.

X1 PUBLIC HEARING ON HAZARDOUS MATERIAL INCIDENT COST
RECOVERY

ORDINANCE

h SO § N S 2N [ ol B .Y 2 - . e mAm AT A mm e -~
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Mayor Cereceda read the titles and opened the public hearing. There being
no public comment, the hearing was closed.

Motion: Mr. Reynolds moved and Mr. Murphy seconded that the ordinance
be passed as written. The vote was as follows: Mr. Murphy - ves; Mr. isier -
yes; Mr. Reynolds - yes; Mayor Cereceda - yes. The motion passed
unanimously.

Xl RESOLUTION ON NATIONS BANK LOAN

Mr. Roosa said that this resolution authorizes the issuance of a $500,000
foan at 4 % % adjustable inferest.

Motion: Mr. Murphy moved and Mr. [sler seconded that the resolution be
approved. The motion passed unanimousty.

Discussion: Mr. Reynolds said that he does not see why the Town needs to
keep getting loans for money they don't need.

Xl RE-APPOINTMENT OF LPA MEMBERS

Marsha Segal-George said that according to the ordinance, there are two
LPA members with one-years terms (Mr. Van Duzer and Mr. Mulhofland.} At
the time, the Council stated that they wanted them to stay on until the task
was finished, so they need to be reappointed.

Motion: Mayor Cereceda moved and Mr. Reynolds seconded that Mr. Van
Duzer and Mr. Mutholiand be reappointed to the LPA. The motion passed
unanimously.

Xiv AGREEMENT WITH LEE TRAN ON TROLLEYS

Mayor Cereceda asked what happened to the free troltey and Mr. Gucciardo
answered that the staff was relying on the recommendation of Lee Tran that
there would be a potentia for abuse, mostly with kids jumping on and off,
LeeTran says that the ridership is not affected that much by the 25-cent fare.
Mayor Cereceda fesls that the trolley should be free as an incentive to solve
the traffic problems. She also asked if the fare box is greater than 20%,
would the Town get a refund? Mr. Gucciardo answered that we would not.
He also explained that this is a short-term approach for this season only.

Motion: Mr. Murphy moved and Mr, Reynolds seconded that the agreement
be accapted. After discussion, the motion passed unanimously.

Discussion: Mr. Isler stated that this is 10% of our transporiation budget
which should be used for roads. He is afraid that it will set a precedent and
we will have to pay forit every year. He is disappointed that alf responsibitity
for peaking is falfing on the town, and the County is not even giving us the
gas tax we are due. Yet he reafizes that we have a problem and if we don't
do it this year, no one will. Marsha Segai-George stated that TDC's
consultant says that our traffic problems are caused by seasonal residents
rather Hhan tourists and therefore TDC can't pay for it. The Town does not
have the studies to prove thet it is not true. Mayor Cereceda asked if they
could take out the part about advertising monies going to the County. Mr.
Gucciardo felt that it was too late to change this year but it could be worked
on for next year.
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XV REQUEST FOR MONEY FOR INTERPRETIVE SIGNAGE ON
MOUND KEY

Larry Fooks, park manager of Mound Key State Archaeological Site, stated
that Mound Key is only 2200 yards from Fori Myers Beach . He showed
copies of interpretative panels that they would fike to place along the trait so
that visitors can understand the site better. They will cost about $2000 and
he needs the support of the Council in the amount of $700. This project wil
be in partnership with the Boy Scouts, the Koreshan Unity Alliance, the DEP,
and hopefully private enterprises. Marsha Segal-George noted that Mound
Key is going io be an important part of the Eco-Archeo Trail to tie in with the
Mound House. The money would come out of the Community Services
budget.

Motion: Mayor Cereceda moved and Mr. Reynolds seconded that the
donation be approved, The motion passed unanimously.

XVI TOWN MANAGER'S ITEMS AND REPORTS
A FUTURE WORKSHOPS

John Gucciardo said that a CRA workshop has been scheduled on January
28 (Wednesday) to coordinate with CRA, construction and other entities fo
make a plan for tumover to the Town (some time in February.) February 13
(moming) has been set as a workshop with Sanibel on beach issues, and
will take the place of the regular evening meeting on that date. He proposed
February 27 as the workshop on budget and finance and the result of the
audit. Mayor Cersceda suggested that at each workshop there should be
time set aside for policies and procedures in addition to @ special workshop.
Mr. Isler suggested a workshop on March 27 to go over the computer (Word,
Excel, Office 87, eic.), e-mail, intemet, efc. Mr. Roosa mentioned that Steve
Carter of the News Press had offered to give a workshop on government in
sunshine, ideally in conjunction with the LPA and the Charter Review
Committee. That will be set for March 13 along with policies and procedures.
Mavyor Cereceda suggested that at the next meeting on February 3 the
council be prepared to name people to the Charter Review Committee. It
was decided that each Council member would be able to appoint one
member,

XVii TOWN ATTORNEY'S ITEMS

Mr. Roosa reported that the attorney for Sunstream has asked for some
comfort on the expiration of their permits while they are in negotiations with
Mariner on the possible land swap. Sunstream submitted a proposed
motion. If the Council wants fo consider adopting the motion, Mr. Roosa
suggested changing the last two lines to "90 days after the notice to proceed
from the Town Council. That would give the Council more control over how
long the negotiations could proceed. As of now, their permits will expire 90
days after the mandate from the Second District Court of Appeat has been
handed down, which could be any day because the opinion has already
been handed down and there has been no appeal filed. Mr. Roosa noted
that this is the first ime that the Courncil has anything in writing on the
proposed swap. Mr. Reynoids suggested since this is the first tme that the
Council has seen this, that it be tabled until the next meeting because he
would like more fime o think about it. Mayor Cereceda moved and Mr.
Reynolds seconded that this request be deniec, but Mr. Roosa said that a
motion is not necessary if they are not going to act on it. Mayor Cereceda
stated that she was afraid this would give Sunstream all the time they want

Page 70f9
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to drag their feet. She thought that refusing this would make them move
faster to come up with a proposal and then the Council can consider the
request once they get a proposal. Marsha Segal-George stafed that her fear
was that if the Council did not give Sunstream some assurances, they would
have fo start driving pilings for the hotel before the possibility of a fand swap
was fully explored. She said the land use process is so lengthy that it could
take a year for completion of all the steps. Mr. Gucciardo said everyone
understands the need o get the thing defined so the residents and Council
can make an evaluation, but Sunsiream's concem is that unless they have
some protection of their permits they could get caught in the County's public
hearing process and it might not even get to the LPA before the 50 days has
expired. If the Council adopts Mr. Roosa's suggested change, the Council
can pult the plug on the negotiations and start the 90-day clock at any time.
Mr. Reynolds expressed concem that the staff was using a hard-sell
approach and was more concerned with the comfort zone of the people they
were meeting with than the comfort zone of the Council. Mr. Gucciardo
responded that he was merely trying to relay what Sunstream had relayed to
him, not his opinion on it, sb that the Councit could make an informed
decision. Mayor Cereceds confirmed that was how she interpreted it, but Mr.
Reynolds said that was not how he interpreted it. Mr. Murphy and Mr. isler
suggested waiting until another meeting to think about it. It will be put on the
agenda for February 3.

Mr. Roosa noted that the judge has passed down the opinion on Mid Istand
Marina that there was not substantial reason for the Council to have tumed
down their request. Therefore it will come back to the Council, He presented
2 paper with legal opinions for the Council 1o consider.

XVill PUBLIC COMMENT AND INQUIRY
A JOHANNA CAMPBELL

Ms. Campbell spoke about the {rolley, and said that the recent News Press
article proved that when the 25-cent fare was enacted, ridership was cutin
half. She thinks that getting more trolieys is a good use for transportation
money. She also believes that advertising money on the trolieys is a wash
financially.

B RAY MERTENS

Mr. Mertens thinks there should be a workshop on proper treatment of
empioyees and handling probtems. He felt uncomfortable sitting in a pubtic
forum hearing employees be put down and their integrity questioned. He
thinks you should treat them right or fire them.

hr. Reynolds stated that he thought the comment was directed toward him,
and he didn't feel he was treating the employees unethicalty but he
questioned whether the staff was simply giving the Council information or
was using a selling-type approach. He thought perhaps they were forgetting
the Council's comfort zone and missed some forethought and that they
should consider the Council members a fittle more. He stated that he wasn't
questioning the siaff's integrity and that no apology was necessary.

X ADJOURNMENT

Motion: Mr. Murphy moved and Mr. Isler seconded that the meeting be
adjourned, The motion passed unanimously. The meeting was adjourned at
10:05 PM.
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Respectfulty submitted,

Peggy Salfen

Recording Secretary
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Council Minutes : October 7, 1996

FORT MYERS BEACH
TOWN COUNCIL MEETING
OCTOBER 7, 1996
Naticns Bank, Council Chambers
2523 Estero Boulevard

FORT MYERS BEACH, FLORIDA

| CALL TO ORDER

The meeting was opened on Menday, October 7, 1998, at 6:37 P.M. by
Anita T. Cereceda, Mayor.

Present at the meeting were: Anita T, Cereceda, Mayor and Council
Member; Ted Fitz8imons, Vica Mayor and Council Member; Council
Members Rusty Isler, Ray Murphy, and Garr Reynolds; Marsha Segal-
George, Town Manager; and Attorney Richard Ropsa.

Il PLEDGE OF ALLEGIANCE

All assembled recited the Pledge of Allegiance fo the fiag.

I INVOCATION

Mr. FitzSimons gave the invocation.

IV PUBLIC COMMENTS AND INQUIRIES

A J. D. WILLIAMS

Mr. Williams stated that he has owned a company, Sundance Water Sports,
for 6 years. This compary sells parasail and waverunner rides, even though §
he coes not operate the rides himseli. He is a mobilz operaior and

mentioned 2 letter from the county that states that he has the right to do
business as a water taxi service which transfers people o licensed PWVL

operators, He is not sure if he would be considered a “floating vendor” but if
he is, it sounds like this ordinance is irying 1o get rid of them.

B PATRICK RANALLI

Mr. Ranalli stated that he is president of Ranalli Parasail Inc. He is
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neights on the island. They are planning o have design workshops with tha
public. At their last meeting Scoit Whippie gave them an overview of the
overiay. Rob Fowler and Jim Elliof also talked to the LPA from a builder's
perspeciive. Because of hearings, it is slowing down their effort fo do the
comp plan, sc they may not make their 18 month objective.

X APPROVAL OF CONTRACT WITH HUMANE SOCIETY FOR ANIMAL
CONTROL

This was pulled from the agenda since the coniract has stifl not been
received from the society.

X DRAFT DISCUSSION OF PROPOSED BOATING ORDINANCE

On page 1, Mr. Isler suggested changing ihe iitle to Personal Watercraft
ordinance, even though it covers parasails. He thinks jet skis and parasails
showd not be in the same ordinance. One is small equipment which is
rented out to Inexperienced drivers, but parasailing invoives = licensed
capizin on & more expensive bost.

It was clarified that the PWVL license belongs io the oparsator, not the
landowner. However, if the operator doss not have a land based site, they
will fose their ficense in 30 days unless they transfer fo ancther location. If
the fandowner is a non conforming use, and an operafor jeaves, the
landowner has {o get another opsrator in 30 days or they lose their non
conforming use. But in this draft, there Is a suggested cap on the number of
jicenses allpwed and T there are no more Ticenses ayailable, the non
conierming lzndowner cannot get one.

On page 5, Sactfon 8{1}, there was a question of whether the 500 foot slow
speed zone includes the pier. Mayor Cereceda expressed a concemn that
that would hamper the operations of the jet ski operator who is about 150
feet of the pier.

Motion: Mr. FilzSimons moved and Mr. Isler seconded that there be a 500
foct slow speed zone on 3l sides of the pier. Mr. FitzSimons, Mr. Isler and
Mr. Murphy voled for the motion. Mayor Cereceda and Mr. Reynolds voted
against the motion. The motion passed.

On page B, it was decided fo remove Seciion 10 aliogether.

Motion: Mr. {sler moved and Mayor Cereceda seconded that on page 7,
Section 113} the Town conform with the existing siate law regarding the
minimum age for renters and owners. Mayor Cereceds, Mr. Isler, Mr.
Murphy and Mr. Reynolds voted for the motion. Mr. FitzSimons was
opposed. The motion passed. Mr, Roosa suggested eliminating that
paregraph since it now follows the state law.

On page 8, Section 12A, Marsha Segal-George pointed oui that operators
will only need a counly occupational license.

On page 11, Section 15(5), the rule requiring a fire safely inspection is new
and was suggested by the fire marshal,

Also en page 11, Seciion 15(6), the CPR requirement is new and the draft
only requires ji for the license holder, not everyone working Tor them.
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Motion: Mr. Isler moved thai the requirement ior CPR be sliminated. There
was 10 second. The motion filed.

Motion: Mr, FitzSimons moved and Mr. Reynolds seconded that the CPR
certificate be required of the license holder and also that a CPR-qualified
perscn be on duny at alf iimes. Mr. FizSimons, Mr. Reynolds, and Mayor
Cereceda voted for the motion. Mr. Isler and Mr. Murphy were opposed. The
motion passed.

Also on page 11, Section 15(8), it is suggesied thai there be 3 cap on the
number of licenses aliowed. There are about 23 jet ski licenses now and 8
parasall licenses.

Motion: Mr. Murphy moved and Mr, FizSimons seconded that the cap be
set a1 15 Jet ski licenses and 6 paresail licenses. The motion passed
unanimously.

On page 11, Section 1B(e)}, the Council had no problem with adding this
paragraph.

On 15(b), Mr. FitzSimons suggested adding the words “"or pier* on end.

On 16(c ) the draft suggested thai parasail flights must end ¥ hour before
sunset, bui one operator has sunset flights 2nd wants the wording to say
"dusk" instead. Since the word dusk is not ciearly definable, the Council
wished io use the word "sunsat” because it is very specific,

Motion: Mr. FiizSimons moved and Mayor Cersceda seconded that parasail
operaiions must cease % hour before sunset, Mr. FiizSimons voted for the
motion. Mr. Isler, Mr. Murphy, Mr. Reynolds and Meayor Cereceda were
opposed. Tha motion failed.

Motion: Mr. FitzSimons moved and Mr. Reynoids seconded that operations
must cease "at sunset”. Mr. FizSimons, Mr, Reynolds, Mr. Murphy and
Mayor Cereceda voted for the motion, Mr. Isler was opposed. The motion
passed.

On page 12, Section 1 6(d) suggests that parasail operators may not fy
when there is a small craft waming. Mr. FiizSimons thinks that since these
are licensed captains who are familiar with wind conditions in the area they

are operating, the ordinance should sst a speciiled wind velocity. Mr. Ranalli
recommended 30 mph (25 knots).

Motion: Mr, Reynolds moved that Section 16(d) remain as wriiien using
"smail crait warning” as the standard. There was no second. The motion
fafled.

Motion: Mr. Isler moved and Mr. Murphy seconded that Section 16(d) be
dropped from the ordinance, making it be the captain's decision when i is
too windy to fly. Mr. Isler, Mr. Murphy, Mr. FitzSimons, and Mayor Cereceda
voied for the motion. Mr. Reynolds was opposed. The motion passed,

On page 12, Section 16(e), the draft suggests that parasall operators must
pass ihrough buoys unless the lznes or fon congested, in which case they
may pass just to the left or right of the bugys.

Motion: Mr. FizSimens moved znd Mr. Reynolds seconded that the section
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sizy as written. Mayor Cereceda, Mr. FitzSimons. Mr. Reynolds and Mr.
Murphy voted for the motion. Mr. Isler was opposed. The motion passed.

Motion: Mr. Isler moved and Mr. Fitz8imons saconded to separate ihe
paraszil ordinance and license from the jet ski ordinance and license, The
motion passed unanimously.

The Council took a break 2t 8:20 PM and reconvened at 9:30 PM.

On page 12, Section 16(g), Wr. Roosa said there could be 3 problem by
mentioning the grandfathereg parasail license holder by nama in the é—"""——
ordinance, making him a franchise. He suggested changing the section to

read “any grandfethered.. "

The Council agreed that ihere should be ons license for one parasail boat.

On page 13, Section 18(2), it was-agreed to change the second half of the
description fo "east of Big Carlos Pass bridge "

Motion: Mr. FitzSimons moved that on page 13, Section 18C, the vendor's
telephone number be printed on the side of the vesse| in 3" letters. There
Wa5s no second. The motion failed.

Motion: Mr. FitzSimons moved and Mr. Reynolds seconded that on page
14, Section 18H the words "or within 20 feet of the water's edge” be added
to the end of the sentence. Mr. FiizSimons and Mr. Reynolds voted for the
motion. Mayor Cereceda, Mr. Murphy and Mr. Isler were opposed. Tha
motion failed.

On page 15, Secton 18M(4}, Mr. FitzSimons said that he does not want jet
ski eco-ours in the back bay because he thinks that you can't lead a tour
when people are on separate vessels, that the area is tog sensifive, and that
itis foo dangerous.

Motion: Mr. FitzSimons moved and Mr. Reynolds seconded that 3 period be
put sfter the words *Estero Bay” and the rest of the sentence be efiminated,
Mr. FitzSimons, Mr. Reyneids voted for the motion. Mr. Murphy, Mr. Isler
and Mayor Cereceda were opposed. The metion failed. ’

On page 15, Section 19N addresses designated areas for pickup. Under the
Lee Couniy ordinance

rather have them use the jet ski lanes which wil be clearly marked. Mr. Isler
thinks the parasails should be away from the jet skis rather than iy the same
area because of safely and congestion. According to the proposed draft,
parasail captains would have the option of going o the Jef or right of the
chute if it is congested.

Motion: Mr. FitzSimons moved and Mayor Cereceda seconded that on page
15, Seciion 16N be accepted as written, making parasail operators pick up
and return customers at their primary location or at another PWV_ location
only. Mr. FizSimons, Mayor Cereceda, Mr. Murphy, and Mr. Reynolds voted
for the motion. Mr. Isler was opposed. The motion passed,
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Motion: Mr. FizSimons moved and Mr. Murphy seconded that on page 15,
Section 18"0" be accepled as wiitien, requiring parasail cperators io use
bucy lanes uniess it is too congesied. The motion passed unanimously.

Motion: Mr. Reynolds moved and Mr. FiizSimons seconded that page 15,
Section 18P be accepted as written, limiting each PWVL operator tp eight
rentals. Mr. Reynolds, Mr. FitzSimons, and Mr. Isler voted for the motion. Mr.
Murphy and Mayor Cereceda were opposed. The motion carried.

Motion: Mr. FitzSimons moved and My, Murphy seconded that page 15,
Section 19Q be accepted as written, requiring standardized rules. The
moticn passed unanimously.,

Motion: Mr. FitzSimons movad that in Section 21ihe insurance reguirement
be set 2i one million per occumrence and one million aggregate. There was
no second. The mofion failed.

Discussion: The Council clarifisd that # would like fo keep the new
paragraph requiring that the declaration page be on file at the Town
however,

Motion: Mr. FitzSimons moved and Mr. Reynolds seconded that on page
17, Section 22-26 remain in the ordinance at least until the public hearings.

Discussion: Marsha Segal-George suggested splitting these seciions out
into a separate ordinance. ‘

Amended Motion: Mr, FilzSimons amended the motion and Mr. Reynolds
agreed io the sections being separated from the rest of the ordinance for
sepzrate review by the Council. Mr. FitzSimons and Mr. Reynolds voted for
the amended motion. Mr. Isler, Mr. Murphy, and Mayor Cereceda were
opposed. The motion failed,

Motion: Mr. Isler moved and Mr. Murphy seconded that Sections 22-26 be
deleted. Mr. Isler, Mr. Murphy, and Mayor Cereceda voted for the motion,
Mr. FitzSimons and Mr. Reynolds were opposed. The motion carred,

Motion: Mr, Reynolds moved and Mr. Isler seconded that on page 18,
Section 28 the penalty for viclation of the ordinance be civil rather than
criminal. The motion passed unanimously. The Council agreed that the fine
shouid be $100.

X1 TOWN MANAGER'S ITEMS AND REPORT

Marsha Segal-George passed out a request that had just been received
ifrom the County that afiernoon asking the Council to amend Resolution 95-
23 conceming maintenance of Estero Boulevard. Mr. Roosa has looked at
the request and is bothered that nobody knows whzt some of the fisted
ftems mesan. Mr. Reynolds said his objection Is that the County has been
requiring a Iot of maintenance and he thinks the merchants should have to
help. Mr. Isler said that if they don't pass it, it will just hold up the job.

Motion: Mr. Isler moved and Mr. FizSimons seconded that the resolution be
amended as requested by the County. Mr. Isler, Mr. FitzSimons, Mr, Musphy
and Mayor Cereceda voted for the motion. Mr. Reynolds was opposed. The
motion passed.
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DRAFT 10-2-96

Who owns the license, the landowner or the operator. Potential
problem where the landowner kicks out the operator but if
operator owns license then landowner must still find an
operator who bhas a license.

2) Sections 22 through 26 are still contained in this draft for
consistency purposes. At the Oct. 7 meeting, Counncil must
decide whether to send these sections on to the IPA or remove
them.

Schedule: Draft goes to Council-Oct. 7; goes €£o LPA Oct. 15;

first reading Oct. 21; second reading Nov. 4

SECTION ONE: Title and Citation ISLER

This ordinance shall be know and cited as the "Town of Forg
Myers Beach Watercraft Safety Ordinance"

SECTION TWO: Authority
SECTION THREE: Definitions

For the purposes of this Ordinance, the following terms,
phrases, words and derivations shall have the meaning given
herein. When not inconsistent with the context, words used in
the present tense include the future, words in the plural number
include the singular number, and the words in the singular number
include the plural number. The word "shall®" is always mandatory
and not merely directory.

A. "Bather" means any person who is in the same water as a vessel,
whether said person is swimming, wading or engaged in any other
activity in the water.

B. "Beach” means the soft sand portion of land lying seaward of a
seawall or line of permanent vegetation and seaward of the mean
high watexr line.

C. T"Business" shall mean any personal watercraft rental or
parasailing activity business, including any commercial activity
engaged in the rental, leasing, or bailment for consideration of
personal watercraft or parasailing.

D. "Floating Vendor" means a vessel represented as a place of
business a professional or other commercial enterprise which is
used to solicit conduct or canwvass for the sale or rental of any
merchandise, services, goods or property of any kind or character.
This term does not include the folicwing types of vessels:
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5, FIRE REPORT Prioxr to annpal license renewal, the Fire

Marshal will submit evidence of a Ffire safety inspection to ths
Town. Note: We need specifications for this from the Fize Department as to

what signifies compliance Ffor storaga of gasoline,

6. CPR CERTIFICATION Each dicense holder shall submit zoof
of CPR certification of ation manager at Jlicensa
renewal. Note: This is reguirad for the operators to get fheic
insprance so this may be a redondancy.

5= 7. ANNUAL FEE ¥ote: There has been no discussion of fees
to be received by the Town under this ardinance

' Pays an annual fee of:
a) $60.00 for Town administrative processing costs; and
b) $30.00 for the right to offer for business, as herein
provided, a rental of the personal watercraft or
for the right to operate a parasailing activity; and
c} 580.00 for Town enforcement costs.
Applicants who misrepresent information provided undex
this Section shall not be issued a PWVL, or if issued, may suffer
suspension or revocation of the PWVL.

8. The Town Manager may issue no more than (15)PWVL
licenses outstanding at any point of time, and § Parasail PRVL

licenses,
—=CeEnses .

a) Transferability of PRVL and Parasail PWVL licensss to new
conforming locations may only be allowed when Iicenses’
£fall below 15 and 6 respectively. If there are 15 PHVL
licenses’, then a license at a aon-copforming location can
move that license o a conforming location and surrendex
the nonr-conforming location which s+ill results in 15
total licenses.

b} PAVL's shall be issued on an annual basis coinciding with
the Town's fiscal vear, October 1 through September 30.

Section Sixteen: Parasail PHVT Regulations

&) Parasail operators must inflate apnd deflate chute at least
500 feet off shore.

b} Parasail operators may not fly Parasail chate over land or
Pier, nor within 500 feet of the beach.

c) Parasail operators must cease operations % hounr before
sunset.

Alternate langmage: Must cease operations at dusk. (some
operators currently offer sunset sailing )

11
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djParasail operators may not operate (fly) once a small
craft warning has been issued by the National wWeather
Service, as verified by records kept at the Sanibel Cangeway,

e)Parasail operators must access the beach through PRVL
bucy lanes as required by this ordinance. as specified in
Section 19-0.

f)Parasail operators mmnst bhave a valid and current Fort
Myers Beach Parasail PRVL Iicense.

g)3s provided in Section 15, Fort Myers Beach Parasail
PHvl licenses are capped at 6, However, a grandfatherad Tee
County Parasail license holder is currently cperating within
the Town through written agreements, The Ranalli Parasail
Inc. license will be allowed to operate pursupant to +hig
section and will be allowed a Fort Myers Beach Parasail PwWV1
license. The rights to this Ilicense (Ranilli Parasail Inc.)
will continue as long as the license holdar complies with thg
requirements and conditions of this ordinance.

SECTION SEVENTEEN: PWVL RENEWAL

a. Except as provided in Subsection C, upon application, the
Town Manager may renew the PWVL of any applicant who-

1. Held a valid PWVL and operated the perscnal watercraft
rental or Parasailing activity business for at least nine months
out of the previous year, and

2. Has provided the Town with new or updated
information, documents, and fees listed in Section Five and
continues to meet the regulations set forth in the Land
Development Code, unless otherwise provided for in Section Ten B
and C, and this Ordinance; and

3. Pays a late processing fee 0£$25.00 for any renewal
application filed after October 1.

B. Upon application, the Town Manager may renew any PWVL
stspended under Section Twelve, hereof, but any remaining term of
suspension shall be applied to the renewed license, and during
said term the PWVL confers no rights to offer the rental of any
personal watercraft or permit any parasailing operation.

C. Any.PWVL not renewed by October 15th shall be void and of
no further use or effect whatsoever. No business deemed to be a
nonconforming use in accordance with Section Ten C of this
Ordinance, which fails to renew it's license in a timely manner,
shall again be issued a license except in conformity with the
requlations then in effect.

12



Paradise Parasail Inc.

P.O Box 2598, Fort Myers Beach
Florida, 33931

Larry Kiker
Town Mayor FR
Town Hall

Fort Myers Beach

Florida A
33931 REGEIVED oy

June 25, 2010

Dear Mayor Kiker,

I just wanted to thank you in advance for trying to understand our position. I have put
together a few documents, a photo of our “Parasail Family” and some background
information to help you get to know us a little better.

After the county purchases the Seafearer’s gulf front parcels, I would greatly appreciate your
support in our bid with the county to continue offering parasail services at 1130 Estero
Blvd..

Please feel free to call me if I can answer any questions at 239-281-7072.

Sincegely,
g—‘ ) N

Dorae Smith

Paradise Parasail, Inc.



Paradise Parasail

History- Paradise Parasail was started on Ft. Myers Beach in 1982 by Ric Smith who
Was an operator and mnovator of parasailing. Ric started working with Dozae in 1989,
they married in 1991, and ran the business together for the next 18 years at 1130 Estero
Boulevard. Sadly, in 2008, Ric passed away after a long battle with cancer. Dorae
continues to operate the business and she is the only female owner /operator of a
parasailing business in Lee County.

At Issue- If Lee county purchases the property located at 1130 Estero Blvd. Paradise Parasail would
desire to remain at 1130 Estero Boulevard and requests the Town’s support. In addition Paradise
may need to transfer their PAL license to another location. Local Town ordinance 27-55, as it
currently reads, would unjusily prevent her from transferring her license thus placing her business in
jeopardy. The Town provided that only 6 PAL may be issued. A transfer is authorized only if there
are 6 or fewer PAL. The Town has issued 7 PAL

Background- Paradise Parasail

e First parasail operator on Ft. Myers Beach
 Established on Ft. Myers Beach 1982 with 28 years of continuous operation
e Employees 8-10 local residents
e Member:
o Ft. Myers Beach Chamber
o Sanibel-Captiva Chamber
o Lee County Chamber
o Better Business Bureau A+ Rating
Insured by Chubb Insurance - A+ Rated Company
USCG Inspected Parasail Vessel
Drug Free Operation- Member USCG drug free random drug testing consortium
Leading and long time advertiser bringing tourists to Ft. Myers Beach
Long time resident and homeowner of Ft. Myers Beach

1130 Estero Blvd. - This property is for sale, under contract and being contemplated by
Lee County for a proposed park. Paradise currently has a PAL license for 1130 Estero
Blvd. which Town license expires September 30, 2010. Paradise has been operating at
this location for almost 20 years. Paradise has a lease to operate at 1130 Estero Blvd.

Caont.

3171198 v_D1\AAAAAA AAAA



Issues at point-

1.

2

Paradise is currently prevented from transferring it’s PAL license from one
location to another because of existing ordinance (s). The conflict arises because
it appears a clerical error occurred when the city mistakenly issued a 7™ PAL
license, when the existing ordinances clearly state that only 6 are allowed to be
issued.

The other issue arises when trying to interpret the intent of ordinance 27-55 (c).
The logical conclusion would be the PAL and PWVL licenses are to be treated
equally. The ordinance appears to favor PWVL business over PAL license holders
when it comes to transferring licenses from one location to the other. We believe
it was the intention of the city to treat both businesses fairly. The ordinance
permits a transfer of a PAL or PWVL if the location is grandfathered under
Section 27-55(b) but that section only applies to PWVL. We believe the Town
intended the ordinance to permit a transfer if “grandfathered in” under 27-55(b)
for PWVL or 27-55(c) for PAL.

Ft. Myers Beach City Ordinance 27-55- This ordinance prevents PAL licenses from
being transferred if there are more than 6 PAL licenses. Ft.Myers Beach City ordinance
27- 55(c) enacted on September, 2001 prevents the city from issuing more than 6 Pal
licenses. There are cuirently seven (7) licenses that have been operating for many years
without any problems.

Remedy- Paradise Parasail kindly request the city council members and city manager to:

1.
2.

"
2.

Support Paradise Parasailing to remain at its location with the county.
Modify Section 27-55 to reflect the ciurent number of PAL license holders.

Modify ordinance 27-55 Transaferability (a)(1) to add a reference to (c) PAL
license holders as was probably intended in the first place.

311198 v_01\AAAAAA AAAA
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~ Fort Myers Beach
Frea Chamber of Commerce

m (239) 454-7500 1-800-782-9283 Fax: 239-454-7910
17200 San Carlos Boulevard, Fort Myers Beach, Florida 33931-56306
website: www.iortmyersbeach.org » e-inail: frontdesk@fmbchamber.com

June 24, 2010

Dorea Smith

Paradise Parasail, Inc.
11751 Isle of Palms Drive
Fort Myers Beach, FL 33931

To Whom It May Concern:

Please be advised that Paradise Parasail is a member in good standing of the Greater Fort Myers Beach
Area Chamber of Commerce. They have been members of the Chamber since August of 2004.

If you have any questions, please contact us at 239-454-7500

Membership Services



The Islands of

SANIBEL %" CAPTIVA

CHAMBER OF COMMERCE

June 21, 2010

To Whom It May Concern:

This letter is to state that the following company is a member in good standing of
The Islands of Sanibel & Captiva Chamber of Commerce as of the date of this
letter.

Paradise Parasail

¢/o Dorae Smith

PO Box 2598

Fort Myers Beach, FL 33932

Sincerely,

Steve Ehrhart
Director of Operations

1159 Causeway Road ¢ Sanibel Island, Florida 33957 + 239-472-1080
island@sanibel-captiva.org ¢+ Sanibel-Captiva.org + Sanibel-Captiva.biz




LEE
COUNTY
CHAMBER
v +COM -

June 21, 2010

Paradise Parasail, Inc.
1160 Estero Boulevard
Fort Myers Beach Florida 33931

To Whon It May Concern,

Thank you for your continued support as a member of the Lee COunty Chamber since 2007.

We look forward to promoting your business.

Sincerely,

Armando Nargi
President/Founder

239-931-0931 « 8695 College Parkway #7173 « Fort Myers, Florida 33919 » ILoveLeeCounty.com
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BBB Reliability Report for

http://www bbb.org/west-florida/business-reviews/tourists-attractions/..

BBB® Serving Florida's West Coast
P.O. Box 7950
Clearwater, FL 33758-7950
(727) 535-5522 (24 Hours)
www.bbb.org

Paradise Parasail, Inc. &
—~—

A BBB Accredited business since 09/25/2009. B BB

ACCREDITED
- BUSINESS

BBB Rating A+

BBB issues Reliability Reports on all businesses, whether or not they are BBB accredited. If a business is a BBB Accredited
Business, it is stated in this report.

BBB Accreditation

Paradise Parasatl, Inc. has been a BBB Accredited business since September 2009. This means it supports BBB's services to
the public and meets our BBB Accreditation standards.

BBB Rating for Paradise Parasail, inc.

Based on BBB files, Paradise Parasalil, Inc. has a BBB Rating of A+ on a scale from A+ to F.

Business Contact and Profile for Paradise Parasail, Inc.

Name:
Phone:

Address:

Website:

Original Business Start Date:
Principal:

Customer Contact:

Entity:

Incorporated:

Type of Business:

BBB Accreditation:

Paradise Parasail, Inc.

(239) 463-7272

1130 Estero Bivd

Fort Myers Beach, FL 33931-2626
Google Map

www.paradiseparasail.com

January 1982

Mr. Neil Newton, General Manager

Mr. Neil Newton, General Manager

Corporation

December 1990, FL

Tourists Atiractions, Sporting Goods-Water Sporis

Paradise Parasail, Inc. is a BBB Accredited business.

Products and Services of Paradise Parasail, Inc.

This company provides parasailing services in Fort Myers Beach, Florida.

Business Management

6/22/2010 3:46 P)



Pierview

Wednesday, June 23,2010

To Whom It May Concern:

I want to take this opportunity to express our satisfaction with the many years of service
that Paradise Parasail has provided to our guests and clients for many years. Paradise
Parasail has been a good tenant and has always paid their rent in a timely manner and in
agreement with our contract. -

If the decision were mine, I would without a doubt extend their contract and feel very
comfortable with the knowledge that we would be offering our guest a safe reliable and
fun experience.

If you have any question feel free to contact me at the number listed below.

Respectfully,

el e 2Ceh_

udy Coleman
General Manager
Pierview Hotel
239-463-6158

1160 Estero Bhd. « Fort Myers Beach, FL 33831
(239) 463-6158 « Fax: (239) 765-4240
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THE TOWN OF FORT MYERS BEACH
Parasail Activitv License

License Number: 04
Type of Vendor: Parasail

Business Location: 1130 Estero Blvd., Ft. Myers Beach, FL 33931

Business Owner: Ric Smith, Paradise Parasail, Inc.
Property Owner: James Kotsopouloé
THIS LICENSE VALID

OCTOBER 1, 1997 THRU SEPTEMBER 30, 1998
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