
FORT MYERS BEACH, FLORIDA 
DEPARTMENT OF COMMUNITY DEVELOPMENT 

ZONING STAFF REPORT 
 
 
TYPE OF CASE: Special Exception 
 
CASE NUMBER: FMBSEZ2010-0007 (Nemos on the Beach) 
 
LPA HEARING DATE: June 8, 2010 
 
LPA HEARING TIME: 9:00 AM 
 
 
I. APPLICATION SUMMARY: 
 

Applicant: Estero Beach Holdings LLC 
  

 Request: Special Exception in the DOWNTOWN zoning district to 
allow consumption-on-premises of alcoholic beverages in a restaurant 
providing an outdoor seating area that is within 500 feet of a dwelling unit 
under separate ownership, including an existing patio surfaced with paver 
blocks located landward of an existing retaining wall but within the EC 
zoning district; to include beer, wine, and liquor. 

 
Subject property: Legal description is attached as Exhibit A. 
 
Physical Address: 1600 Estero Boulevard, Fort Myers Beach, FL  33931  
 
STRAP #: 24-46-23-W3-0011.0000 

 
Future Land Use designation: Pedestrian Commercial (landward) and 

Recreation (seaward) 
 

Zoning: DOWNTOWN (landward) and EC (Environmentally Critical) 
(seaward) 

 
Current use(s): Restaurant with 2COP beverage license and outdoor 
seating, including existing patio in EC zoning district. 

 
 Adjacent zoning and land uses:  
 

Adjacent properties are designated as Pedestrian Commercial Future 
Land Use Map (FLUM) category (except Gulf of Mexico beach, designated 
Recreation FLUM) 
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North: Shopping center (Seafarers Plaza and Helmerich Plaza), zoned 
DOWNTOWN 

 
South:  Undeveloped beach, zoned EC 
 
East:   Pierview Hotel, zoned DOWNTOWN 
 
West:   Vacant lots currently occupied by a commercial recreation facility 

(inflatable waterslide), then a commercial parking lot, then a 
bar/cocktail lounge, all zoned DOWNTOWN. 

 
II. RECOMMENDATION 
 
Staff recommends APPROVAL of the requested Special Exception to allow 
consumption on premises of alcoholic beverages in a restaurant providing 
outdoor seating areas that are within 500 feet of a dwelling unit under separate 
ownership. 
 
If the Town Council chooses to approve the requested special exception, staff 
recommends that approval be subject to the following conditions: 
 
1.  The area of the subject establishment used for consumption on premises 
must be confined entirely to the areas shown on the floor plan attached hereto 
and incorporated herein by reference as Exhibit B, including the interior of the 
first floor of the building, the front porch, and the rear patio. 
 
2.  Music and other audible entertainment are prohibited before 10:00 AM and 
after 10:00 PM of each day in outdoor seating areas, and must comply at all 
times with applicable ordinances.  
 
3.  Sales, service, and consumption of alcoholic beverages must not begin earlier 
than 7:00 AM and must end no later than 2:00 AM during each day. 
 
4.  The use must comply at all times with the provisions of LDC Section 34-
1264(k), as may be amended from time to time, and must at all times in operation 
be licensed as a permanent public food service establishment with seating, in 
accordance with Chapter 509, Florida Statutes, and applicable state agency 
rules. 
 
5.  The use must comply at all times with lighting standards, including the 
regulations for the protection of Sea Turtles provided in LDC chapter 14, article II. 
 
6.  The special permit approved by the Lee County Hearing Examiner in case 95-
07-162.02S is hereby declared null and void. 
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7.  Approval of this special exception does not create a vested right to 
reconstruct or replace the brick patio or retaining wall located in the EC zoning 
district on the subject property, which are limited by LDC Sections 34-3242 and 
34-3245.  New construction and/or replacement of existing structures in the EC 
zoning district must comply with all requirements of the LDC and Comprehensive 
Plan at the time of permitting. 
 
 
Recommended Findings and Conclusions 
 

1. Whether there exist changed or changing conditions [that] make approval 
of the request appropriate. 
 

The location of the request was approved in 1995 for consumption of alcoholic 
beverages on the premises in conjunction with a restaurant, and the allowable 
seating areas were established through the 2007 appeal.  The Comprehensive 
Plan and Land Development Code do not distinguish classes of restaurants that 
(in addition to non-alcoholic beverages and food) serve beer only, beer and wine 
only, or beer, wine, and liquor.  The applicant’s request does not implicate a 
change in use except insofar as the approved use was limited by special 
conditions attached to a prior special permit, subsequently modified by a Town 
Council decision of an administrative appeal.  The modifications to the allowable 
seating area through the 2007 appeal have made it possible for the 
establishment to obtain a special restaurant (SRX) series beverage license.  Staff 
recommends the finding that there do exist changed or changing conditions and 
that they do make approval of the request appropriate. 
 

2. Whether the request is consistent with the goals, objectives, policies, and 
intent of the Fort Myers Beach Comprehensive Plan. 
 

The subject property is in the Pedestrian Commercial FLUM category, on Estero 
Boulevard and near other restaurants, bars, hotels and retail stores.  Comp Plan 
Policy 4-B-6, regarding the Pedestrian Commercial FLUM, states that 
commercial activities must contribute to the pedestrian-oriented public realm.  
The beach and streets northward to Lynn Hall Park and southward to the Lani 
Kai are heavily traveled by pedestrian beachgoers.  The existing restaurant is 
oriented toward this foot traffic, though it has essentially no parking area for 
patrons arriving by automobile.  The outdoor seating areas are located on 
porches and patios separated by railings and elevation from the sidewalks and 
the beach.  Staff recommends the finding that the request, as conditioned, is 
consistent with the goals, objectives, policies, and intent of the Comprehensive 
Plan with regard to this commercial area. 

 
3. Whether the request meets or exceeds all performance and locational 

standards set forth for the proposed use. 
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A restaurant is a use permitted by right in the Downtown zoning district.  Because 
dwelling units under separate ownership are located within 500 feet of the 
subject property, a special exception is necessary in order to allow an outdoor 
seating area.  Performance and locational standards for the restaurant use were 
addressed through permitting for prior remodeling activities, and through the 
1995 variance as modified by the 2007 appeal.  There are no specific 
performance or locational standards in Town regulations for a restaurant with 
outdoor seating areas that serves beer, wine, and liquor, that differ from the 
standards that apply to a restaurant with outdoor seating that serves beer and 
wine only.  Staff recommends the finding that the request, as conditioned, meets 
or exceeds all performance and locational standards set forth for the proposed 
use. 

 
4. Whether the request will protect, conserve, or preserve environmentally 

critical areas and natural resources. 
 

Construction of additional structures in environmentally critical areas has not 
been requested or permitted.  The existing wood retaining wall is not proposed to 
be replaced or expanded.  As conditioned, the use will be required to comply with 
current sea turtle protection standards.  Staff recommends the finding that 
approval of the request, as conditioned, will protect, conserve, or preserve 
environmentally critical areas and natural resources.    

 
5. Whether the request will be compatible with existing or planned uses and 

not cause damage, hazard, nuisance, or other detriment to persons or 
property. 
 

The existing surrounding uses include a hotel, a shopping center, bars and 
restaurants, and a few dwelling units.  Within the Pedestrian Commercial Future 
Land Use Map category, adjacent lots could potentially be redeveloped with 
commercial or mixed use buildings in accord with the regulations of the 
DOWNTOWN zoning district or through planned development rezoning.  The 
recommended conditions clearly restrict the use to specific areas of the floor plan 
and prohibit any further expansion.  Staff recommends the finding that the 
requested use, as conditioned, will be compatible with existing or planned uses 
and will not cause damage, hazard, nuisance, or other detriment to persons or 
property. 

 
6. Whether the requested use will be in compliance with applicable general 

zoning provisions and supplemental regulations pertaining to the use set 
forth in LDC Chapter 34. 

 
The existing restaurant use has already received a variance related to parking 
requirements, and was required to comply with lighting and other similar 
requirements set forth in LDC Chapter 34 at the time of remodeling.  The 
consumption on premises of alcoholic beverages use, as conditioned, will be 
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required to comply with the applicable standards in LDC Chapter 34, Article IV, 
Division 5, for consumption on premises in a restaurant regardless of the type or 
series of state license.  The appropriate limitations on an outdoor seating area for 
consumption on premises that is allowed by special exception are for Town 
Council to determine through the hearing process, during which process they 
should find that the conditions attached are reasonably related to the special 
exception requested.  Staff recommends the finding that the requested use, as 
conditioned will be in compliance with applicable general zoning provisions and 
supplemental regulations pertaining to the use set forth in LDC Chapter 34. 
 
III.   BACKGROUND AND ANALYSIS 
 
Introduction and Background: 
 
Patrick Ciniello, on behalf of Estero Beach Holdings LLC, has requested a 
special exception in the DOWNTOWN zoning district to allow consumption-on-
premises of alcoholic beverages in a restaurant providing an outdoor seating 
area that is within 500 feet of a dwelling unit under separate ownership, including 
an existing patio surfaced with paver blocks that is located landward of an 
existing retaining wall but within the EC zoning district.  The applicant has 
specifically indicated a desire for approval to include sales, service, and 
consumption of beer, wine, and liquor. 
 
The subject property was granted a special permit for consumption-on-premises 
of alcoholic beverages (“COP”) in a restaurant with outdoor seating by the Lee 
County Hearing Examiner in 1995, in case 95-07-161.02S.  Simultaneously the 
subject property was granted a variance to reduce the number of parking spaces 
required by 1995 regulations from 17 spaces to the then-existing 6 spaces.  The 
special permit was subject to the following conditions: 
 

1. The special permit is limited to a 2-COP beverage license for beer and 
wine in conjunction with a restaurant. 

2. The special permit is limited to a 1,106 square-foot restaurant with 12 
indoor seats and 50 outdoor seats. 

3. Outside entertainment and/or the service of beer and wine in the 
outside seating area for group parties or special events shall not 
extend beyond 10:00 PM nightly. 

 
The variance was subject to the following condition: 
 

1. The variance is limited to a 1,106 square-foot restaurant with 12 indoor 
seats and 50 outdoor seats. 

 
In 2006 the property owner requested an administrative interpretation of the Land 
Development Code, seeking a determination that the 1995 special permit and 
variance had been modified between 1995 and 2006 to allow a further reduction 
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in the number of required parking spaces from the 6 spaces required by the 1995 
variance to one single space that remained after construction of a roofed porch 
between the building and Estero Boulevard.  The request also sought an 
interpretation that the 1995 special permit and variance had been modified 
between 1995 and 2006 to allow expansion of the restaurant seating area to the 
new roofed porch, exceeding the limitation on the number of square feet and 
number of seats in the conditions.  Disagreeing with the administrative 
interpretation issued in response to the request, the property owner appealed the 
interpretation to the Town Council in early 2007.  In Resolution 07-13, Town 
Council granted the appeal and determined that the required number of parking 
spaces had been reduced and that the allowable seating area had been 
expanded.  The 2007 appeal did not address the condition limiting the license to 
a 2-COP for beer and wine with a restaurant, or the limits on the hours for 
outdoor entertainment. 
 
Analysis: 
 
The subject property is zoned DOWNTOWN and is in the Pedestrian Commercial 
Future Land Use Map (FLUM) category, except that seaward of the 1978 Coastal 
Construction Setback Line, the property is zoned EC (Environmentally Critical) 
and is in the Recreation FLUM category.  The existing improvements include a 
partly enclosed CBS building, originally built about 1958, with about 1100 square 
feet of floor area on the ground floor and a smaller second floor configured as an 
apartment.  Most of a patio area between the building and the Gulf of Mexico is 
shaded by flexible awnings.  A small portion of this existing patio area extending 
about twenty feet seaward of the flexible awnings, but landward of an existing 
retaining wall, is located in the EC zoning district.  A roofed porch was 
constructed between the 1958 building and Estero Boulevard approximately 
1997.  At the southeast side of the roofed porch is the only remaining portion of 
the site (other than the beach) that is not covered by a building or patio.  This 
paved area serves as a single parking space and as a walkway for access to the 
building. 
 
The subject property is generally located between the Pierview Hotel and vacant 
lots that formerly contained other hotels, and is across Estero Boulevard from a 
retail store and a fast-food restaurant that are located within an existing shopping 
center.  Dwelling units are located on Crescent Street, to the northeast, and on 
Canal Street, to the southeast. 
 
The Comprehensive Plan encourages pedestrian-oriented development in the 
downtown area, generally conceived as the area within the Pedestrian 
Commercial FLUM category.  The Comprehensive Plan was not in effect at the 
time of the prior special permit approval in 1995, and the Town Council did not 
evaluate the alcoholic beverage use according to the criteria for a special 
exception in the 2007 appeal.  Since the adoption of the Comprehensive Plan, 
the Town’s zoning has been amended, and the property was rezoned from C-1 to 
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DOWNTOWN in the general rezoning of all land within the Town to reassign 
property from County zoning districts to Town zoning districts, which took place 
on March 3, 2003.  The DOWNTOWN zoning district was designed to implement 
the Comprehensive Plan’s community design concepts for the Town’s 
commercial core area, and to accord with the Pedestrian Commercial FLUM 
category.  
 
The restaurant’s outdoor seating areas are located on patios and porches, as 
required in the DOWNTOWN district in accordance with LDC Section 34-
678(e)(4). 
 
Existing patio in the EC zoning district 
 
The existing site development on the subject property includes a brick patio that 
is seaward of the building.  A portion of this patio is shaded by flexible awnings, 
but a small area of the patio, between the awnings and an existing wood 
retaining wall, extends seaward of the Coastal Construction Setback Line (“1978 
Line”), into the EC (Environmentally Critical) zoning district and the underlying 
Recreation FLUM category.  The ends of the existing wood retaining wall are 
coterminous with the ends of existing concrete retaining walls on the adjoining 
properties.  The existing building was originally built in the 1950s according to the 
records of the Lee County Property Appraiser.  The patio area seaward of the 
building was the location for the 50 outdoor seats approved by the Lee County 
Hearing Examiner in the 1995 special permit. 
 
The applicant has not requested a special exception to expand or replace the 
patio or retaining wall in the EC zoning district.  The patio and retaining wall 
remain nonconforming with regard to their location. 
 
As LDC Section 34-678 provides, patios and porches may be appropriate 
locations for restaurants to provide outdoor dining areas on private property.  
This business has an existing patio with an existing seating area that extends 
into the Town’s EC zoning district and is therefore nonconforming because the 
seating area’s use was specifically approved by Lee County prior to the adoption 
of the Town’s Comprehensive Plan and prior to the Town’s rezoning of the area 
seaward of the 1978 Coastal Construction Setback Line.  Regardless of the 
nonconforming status of the seating area’s use, new or expanded structures and 
uses in the EC zoning district, aside from a very limited group of uses provided in 
LDC Section 34-652(d), can only be allowed by special exception.   
  
The special exception process is a process by which Town Council can 
determine if the use of the existing patio can be expanded to include a slightly 
different form of alcoholic beverage service in the EC zoning district (liquor, in 
addition to the beer and wine already allowed).  Since this is an unusual 
situation, staff has recommended some additional factual findings to 
acknowledge and clarify that new development for commercial uses is not 
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generally allowed in the EC zoning district and that this expansion is arguably de 
minimis. 
 
If removed, the existing patio in the EC district could not be replaced without a 
special exception.  Staff has recommended a condition to make this requirement 
clear in the event Town Council chooses to approve the current request.  LDC 
Section 34-1264(g) requires that all areas approved at a location must be under 
the same permit and subject to the same rules and regulations, so it would not be 
possible to approve the increase in license type to allow liquor sales, service, and 
consumption outside the EC district and prevent it in the EC district, unless the 
applicant were willing to forego entirely the use of the EC district area for seating. 
 
Outdoor seating for on-premises consumption of alcoholic beverages 
 
The regulations of the DOWNTOWN zoning district encourage restaurants to 
provide outdoor seating areas located on porches or patios, largely between 
enclosed buildings and the street.  The use of existing structures and developed 
areas that are within the EC zoning district is a separate issue, already 
discussed. 
 
This vicinity is one of the most intensive commercial areas of the Town, and 
aside from a few dwelling units on Canal Street and Crescent Street, and a few 
dwelling units located in mixed-use buildings, it is far from residential uses.  
Other restaurants and bars serving alcohol on the premises, many of which 
include outdoor seating areas, are located in Times Square and on Old San 
Carlos Boulevard to the north, and on both sides of Estero Boulevard to the 
south. 
  
The sidewalks on both sides of Estero Boulevard, the availability of seasonal 
commercial parking lots, and the popular use of the beach near the County 
fishing pier and Lynn Hall Park, help to attract beach-going pedestrians to the 
area.  The applicants’ restaurant is merely one among a large number of 
commercial uses in this part of the Town, several of which have outdoor seating 
near the beach.  Although residential buildings are located in the immediate 
vicinity, on Canal Street, the area of the subject property has been zoned to allow 
commercial uses for many years, and contains primarily commercial uses.  The 
presence of visiting pedestrians transiting between parking areas, retail stores, 
restaurants, the beach, and nearby motels, is a long-established custom that will 
not be altered by approval or denial of the current request.  The Comprehensive 
Plan’s vision of this area does not require that it be transformed from an 
intensively commercial area into a primarily residential district.  The immediate 
vicinity is within the Pedestrian Commercial FLUM category, except for the 
beach. 
 
The applicant indicates its intent to operate between the hours of 11:00 AM and 
Midnight, Sunday through Thursday, and 11:00 AM and 2:00 AM, Friday and 
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Saturday.  These hours are within the external limit that prohibits service 
between 2:00 AM and 7:00 AM daily throughout the Town.  Although the 
applicant has essentially stipulated a willingness to abide by these hours, in order 
to limit the use to these hours (or any other hours other than 7AM to 2AM daily) 
the Town Council must find that such a condition is necessary to protect the 
public health, safety, and welfare.  If testimony or evidence pertaining to limiting 
the hours of the use is introduced in the hearing process, the LPA and Town 
Council should afford it all due consideration. 
 
The applicant has offered to end live outdoor entertainment at 10:00 PM, in 
accord with a condition originating in the 1995 special permit.  The Town has a 
noise ordinance that regulates noise both before and after 10:00 PM of each day.  
Staff has recommended a condition matching the applicant’s stated intent to end 
live outdoor entertainment at 10:00 PM because the Town’s noise ordinance 
requires adherence to stricter noise limits after 10:00 PM.  Live outdoor 
entertainment after 10:00 PM would be likely to violate the noise ordinance. 
 
The building floor area proposed to be used for seating is indicated on the floor 
plan attached as Exhibit B.  The floor area includes the interior of the first floor of 
the building, the covered porch between the building and Estero Boulevard, and 
the patio seaward of the building, including both the areas shaded by the flexible 
awnings and the open-air area that is located in the EC zoning district but 
landward of the existing retaining wall. 
 
In the past, County- and Town-issued location-specific approvals for alcoholic 
beverage uses have sometimes contained limitations on the number of seats and 
the type and/or series of license, apparently in an effort to limit potentially 
adverse effects on the neighboring properties and possibly to aid with 
enforcement issues involving unauthorized expansions of seating areas.  Staff 
does not recommend conditions be included limiting the number of seats or the 
type and/or series of state beverage license.  The seating area can be limited by 
reference to the applicant’s site plan, which clearly delineates the seating area 
from other parts of the site such as the open beach seaward of the retaining wall 
and the second-floor apartment.  Changes to the types of seats used in the 
seating area or amendments to the building code could allow a somewhat 
different seating capacity within the same floor area in the future.  The prior 
conditions limiting the number of seats were essentially removed (or declared to 
have been removed through unknown processes) by the 2007 appeal, and the 
current request does not propose to increase the area used for seating.  A future 
restaurant operator may find it economically advantageous to acquire a different 
type or series of state beverage license and use it in conjunction with a 
restaurant use, either to serve beer only, to serve beer and wine, or to serve 
beer, wine, and liquor.  The LDC does not distinguish between restaurants that 
serve beer, restaurants that serve beer and wine, and restaurants that serve 
beer, wine, and liquor, except in LDC Section 34-1264(h)(1), which limits 
expansion in circumstances in which “a legally existing establishment engaged in 
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the sale or service of alcoholic beverages…is made nonconforming by reason of 
new regulations contained in this chapter.”  Staff has no basis in policy to 
develop theories or evidence to support the notion that locations serving beer 
only, beer and wine only, or beer, wine, and liquor, should be regulated 
differently by the Town.   
 
If Town Council chooses to approve the request, staff recommends that the 1995 
special permit be specifically declared null and void to prevent ambiguity over 
which resolution authorizes the use, and which conditions still apply.  The 1995 
variance, as affected by the 2007 appeal, should remain in effect, as together the 
two actions continue to allow the use without requiring additional parking to be 
provided.   
 
IV.   CONCLUSION: 
 
Regulations for the DOWNTOWN zoning district encourage outdoor dining, and 
many restaurants have followed the vision of the Comprehensive Plan in 
accordance with these regulations and are providing outdoor seating areas 
where alcoholic beverages are served as a part of a menu of full-course meals 
as required by LDC Section 34-1264(b)(2).  The current request is essentially a 
request to change one of the conditions placed on the subject property by prior 
resolutions approving the use. 
 
If Town Council finds that the requested use is contrary to the public interest or 
the health, safety, comfort, convenience, and/or welfare of the citizens of the 
Town, or that the request is in conflict with the criteria of LDC Section 34-88, 
Town Council should deny the request as provided in LDC Section 34-88(4).  So 
doing would not divest the subject property of the approval provided by Lee 
County and by the prior Town Council action in 2007 but would merely prevent 
the applicant from upgrading its beverage license to a different type.   If Town 
Council chooses to approve the request, special conditions necessary to protect 
the health, safety, comfort, convenience, or welfare of the public may be attached 
if Council finds that such conditions are reasonably related to the requested 
special exception.  Staff has recommended conditions for the Town Council’s 
convenience.  Staff’s recommended condition limiting the hours for sales, 
service, and consumption of alcoholic beverages on the premises is based upon 
the general policy established by the Town Council in Ordinance 96-06.  A 
condition limiting sales, service, and consumption of alcohol on the premises to 
more restrictive hours, such as the hours of operation requested by the applicant, 
could be established if Town Council finds that such a condition is necessary to 
protect the health, safety, comfort, convenience, or welfare of the public at this 
particular location.   
 
Staff recommends APPROVAL of the requested special exception, as 
conditioned. 
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Exhibits: 
 
Exhibit A – Legal Description of Subject Property 
Exhibit B – Floor plan 
 
Attachments: 
 
Attachment A – Hearing Examiner Decision in Case 95-07-161.02S 
Attachment B – Town Council Resolution 07-13 
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Exhibit A 
SEZ2010-0007 

 
A tract or parcel of land lying in Section 24, Township 46 South, Range 23 East, 
Estero Island, Lee County, Florida, said parcel being more particularly described 
as follows: 
 
Commencing at the southwest corner of Block E, CRESCENT PARK ADDITION, 
as recorded in Plat Book 4, Page 46, Public Records of Lee County, Florida, on 
the east line of Section 24, Township 46 South, Range 23 East; thence 
S.00°44’25”E. on said east line for 53.28 feet to a point on the southerly right-of-
way line of Estero Boulevard; thence N.70°35’51”W. on said southerly line for 
122.74 feet to the Point of Beginning of the property herein described; thence 
continue N.70°35’51”W. on said southerly line for 35 feet; thence S.19°24’09”W. 
for 284.27 feet to the waters of the Gulf of Mexico; thence southeasterly along 
said waters for 35.17 feet, more or less, to a point on a line perpendicular to 
aforesaid southerly right-of-way line; thence N.19°24’09”E. for 287.74 feet to the 
Point of Beginning. 
 
Description based on survey by Charles D. Knight, LS6056, BWLK project no. 
40032, dated 12/8/08.  Basis for bearings:  southerly line of Estero Boulevard 
bearing S.70°35’51”E.   
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